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UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
A.CR, etal., No. 26-236
Plaintiffs-Appellant, OPPOSED MOTION TO
DISMISS APPEAL AS MOOT

V.

MARKWAYNE MULLIN, in his
official capacity as the Secretary of the
United States Department of Homeland
Security, et al.,

Defendants-Appellees.

Defendants-Appellees U.S. Citizenship and Immigration Services (“USCIS”),
et al., respectfully move the Court to issue an order dismissing this appeal as moot
and to stay the briefing deadlines while this motion is being considered.

In accordance with LR 27.1, counsel for USCIS informed counsel for
Plaintiffs-Appellants on May 11, 2026, of the relief sought by this motion and
requested Plaintiffs-Appellants’ position. On May 13, 2026, counsel for Plaintiffs-
Appellants stated that they opposed the relief sought by this motion and indicated
that they intend to file a response.

BACKGROUND

On March 7, 2022, USCIS issued a policy alert announcing that it was

updating its policy guidance to provide that the agency would automatically consider

aliens classified as Special Immigrant Juveniles (“SIJs”) for deferred action (the
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“SIJ-DA Policy”). See A-258 (Special Immigrant Juvenile Classification and
Deferred Action, PA-2022-10, issued March 7, 2022). The policy alert further stated
that these SIJs would not need to file separate applications for deferred action, and
that SIJs who received deferred action would be eligible to apply for employment
authorization. Id. USCIS described the update as an “internal policy clarification[]”
that did not require a “Federal Register notice[] requesting public comment.” /d.
On May 6, 2022, USCIS updated its Policy Manual to reflect the
implementation of SIJ-DA set forth in the March 2022 policy alert. According to
the Policy Manual, USCIS considered SIJs for deferred action on a “case-by-case
basis,” based on the “totality of the evidence,” which includes “all relevant positive
and negative factors,” in determining whether the SIJ warrants deferred action as a
“favorable exercise of [USCIS’s] discretion.” A-265. Additionally, the Policy
Manual stated that having an approved S1J classification petition (Form [-360) and
being eligible for adjustment of status as soon as an immigrant visa number becomes
available is “one particular strong positive factor.” See id. USCIS also considered
the eligibility criteria for SIJ classification as “generally strong positive factors.” Id.
On April 4, 2025, then-Secretary of Homeland Security Kristi Noem issued a
memorandum explaining that deferred action is an “extraordinary” exercise of
discretion that should only be granted on a case-by-case basis. See Ex. A, Guidance

on Deferred Action Memorandum issued April 4, 2026. According to Plaintiffs-
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Appellants’ complaint, beginning April 7, 2025, USCIS paused S1J-DA, and SUJs
who received approval notices for SIJ classification on or after April 7, 2025 were
not automatically considered for deferred action. See Compl. § 2. On June 6, 2025,
USCIS formally and publicly rescinded the March 2022 Policy. See A-269 (Special
Immigrant Juvenile Classification and Deferred Action, PA-2025-07 issued June 6,
2025) (the “SIJ-DA 2025 Recission™).

On July 17, 2025, Plaintiffs-Appellants filed a lawsuit seeking three broad
categories of relief. See A-20; A-280. First, Plaintiffs-Appellants sought a stay of
the SIJ-DA 2025 Recission under Section 705 of the APA. A-280. Second,
Plaintiffs-Appellants sought an injunction requiring USCIS, among other things, to
conduct deferred-action determinations and employment authorizations under SIJ-
DA within specific timeframes. See A-280-281. Third, Plaintiffs-Appellants sought
an order under the All Writs Act barring the Defendants-Appellees from removing
the individual named plaintiffs from the continental United States during the
pendency of this litigation. A-281. Plaintiffs-Appellants also moved for class
certification. A-279-282.

On November 19, 2025, the district court granted in part and denied in part
Plaintiffs-Appellants’ motion for a preliminary injunction. A-271. Pertinent here,
after ruling that the SIJ-DA 2025 Recission was reviewable under the Administrative

Procedure Act (“APA”), the district court found that Plaintiffs-Appellants are likely
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to succeed on the merits because: (1) the SIJ-DA 2025 Rescission was likely
arbitrary and capricious because USCIS failed to consider reliance interests and
alternatives; (2) USCIS’s decision to stop accepting new applications for
employment authorization from SlJs likely violated the notice and comment
provision of the APA; and (3) USCIS likely violated the Accardi doctrine by pausing
SIJ-DA from April 2025 to June 2025. See A-294 —310.

Pursuant to 5 U.S.C. § 705 of the APA, the district court stayed the SIJ-DA
2025 Recission. A-314-316. Consequently, the district court instructed USCIS to
“conduct deferred-action and employment-authorization adjudications pursuant to
the SIJ-DA policy, pending promulgation of a valid recission policy or further order
from this Court.” Id. In an accompanying footnote (“footnote 24”), the district court
clarified that its decision “should not be read to suggest that USCIS remains bound
by the [] Policy Manual or any prior presumption in favor of granting deferred action
to SIJ[] recipients.” See id. at A-315 n.24 (emphasis in the original).

On December 3, 2025, Plaintiffs-Appellants filed a “Motion for Clarification
or Reconsideration” (“Motion”) of footnote 24. A-320. Plaintiffs-Appellants
asserted that the district court should “revisit” footnote 24 because Plaintiffs-
Appellants understand the SIJ-DA policy to encompass both the March 2022 Policy
Alert and the Policy Manual’s section explaining how USCIS will be assessing SIJs

for deferred action. A-29; ECF No. 61.
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On December 5, 2025, the district court ordered Plaintiffs-Appellants to
identify the specific language in the USCIS Policy Manual that they believe should
govern during the duration of the stay. A-29; ECF No. 65. Additionally, the Court
noted that “USCIS’s policy manual currently states that it ‘does not create any
substantive or procedural right or benefit that is legally enforceable by any party
against the United States or its agencies or officers or any other person.”” Id.
(quoting  USCIS, “About the  Policy  Manual,” available at
https://www.uscis.gov/policy-manual (last accessed May 15, 2026)). Thus, the
Court ordered the parties to address “what significance, if any, the quoted language
may have in connection with Plaintiffs-Appellants’ motion for reconsideration.” /d.
In response, Plaintiffs-Appellants submitted a letter motion and an exhibit,
highlighting the pre-rescission USCIS Policy Manual and the language that should
be in effect during the stay to return to the status quo ante. A-29; ECF No. 67.
USCIS argued that Plaintiffs-Appellants overlook the disclaimers of legally
enforceable rights or benefits in both the 2022 Policy Alert and Policy Manual and
the nonbinding nature of the documents. A-29; ECF No. 68. In support of their
motion for reconsideration or clarification, Plaintiffs-Appellants requested that the
district court restore the Parties to the status quo ante and effectuate the Court-
ordered APA stay by reinstating the applicable sections of the Policy Manual in

effect on April 6, 2025. A-30; ECF No. 71.
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On January 5, 2026, the district court denied Plaintiffs-Appellants’ motion for
clarification or reconsideration. A-30; ECF No.72. On January 14, 2026, the district
court issued an opinion, explaining that while USCIS must abide by the 2022 Policy
Alert during the pendency of district court litigation, USCIS “is not bound by those
portions of the prior Policy Manual that go further, including the requirement that
adjudicating officers treat SIJ [classification] as a ‘strong factor that weighs heavily
in favor of granting deferred action.”” A-322-331; SPA-50. However, as to the
Accardi subclass who was not considered for deferred action before USCIS
announced its rescission, the district court held that USCIS must consider these SIJs
for deferred action under the previous version of the Policy Manual. /d.

On February 3, 2026, Plaintiffs-Appellants appealed the district court’s
January 5, 2026, denial of reconsideration of footnote 24 of its November 19, 2025,
order, which is the subject of this appeal, Case No. 26-236. See A-332.

On April 10, 2026, after looking at the issue afresh and making an effort to
identify any serious reliance interests, USCIS issued a new recission memo that
terminated the SIJ-DA policy. See Ex. B, Special Immigrant Juvenile Classification
and Deferred Action, PM-602-0198, issued April 10, 2026 (“SIJ-DA 2026
Recission™).

The SIJ-DA 2026 Recission instructs USCIS officers to only grant deferred

action to an alien when it is clearly authorized by statute or regulation. See Ex. B. It
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also clarifies that even after the rescission of SIJ-DA, S1Js may still apply for deferred
action using the procedures available to all aliens by filing Form G-325A. Id. at 6.
The SIJ-DA 2026 Recission further clarifies that SIJs who have deferred action will
retain their employment authorization. Id. at 5, 7. Further, in consideration of
reliance interests of SIJ petitioners, the SIJ-DA 2026 Recission provided thirty (30)
days advance notice before it took effect on May 10, 2026. Id. at 9. Aliens with a
S1J petition that has been submitted or approved before the effective date of the 2026
rescission will be subject to the SIJ-DA policy. Id. at 7. Additionally, the SIJ-DA
2026 Recission provides that deferred action will generally be permitted to expire
under the current grant, with USCIS retaining discretion to terminate deferred action
on a case-by-case basis at any time. /d.

On April 20, 2026, USCIS produced the Certified Administrative Record of
the SIJ-DA 2026 Recission. See ECF No. 80.

At this time, there are no pending motions or briefing deadlines in the district
court. Despite being advised of the new policy, Plaintiffs-Appellants have not
amended their complaint.

DISCUSSION

Plaintiffs-Appellants’ appeal is moot because the district court’s order

regarding the stay of SIJ-DA 2025 Recission, which is the basis of Plaintiffs-

Appellants’ appeal, has been superseded by the SIJ-DA 2026 Recission. The district
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court provided that its stay would remain “pending promulgation of a valid recission
policy or further order from this Court.” SPA-45. Now that USCIS has promulgated
a valid recission policy in SIJ-DA 2026 Recission, the issues Plaintiff-Appellants
raise in the appeal are moot, and the Court should dismiss this appeal.

A case is moot when the issues presented are no longer “live” or the parties
“lack a legally cognizable interest in the outcome.” Murphy v. Hunt, 455 U.S. 478,
481 (1982). A case can become moot at any time during the litigation, including
during appeal. See Preiser v. Newkirk, 422 U.S. 395, 401 (1975). When a civil case
becomes moot on appeal from a federal district court, the appropriate disposition is
to dismiss the appeal, reverse or vacate the district court judgment, and remand the
case to the district court with instructions to dismiss the complaint. Deakins v.
Monaghan, 484 U.S. 193, 200 (1988) (citing United States v. Munsingwear, Inc., 340
U.S. 36, 39-40 (1950)).

The effect of the new agency action in this case is analogous to the effect of
the new agency action at issue in Biden v. Texas, 597 U.S. 785 (2022. There, the
U.S. Supreme Court held that a memorandum issued to replace a prior memorandum
constituted new agency action, as the government “‘deal[t] with the problem afresh’
by taking new agency action.” See id. at 811; Dep t of Homeland Sec. v. Regents of
the Univ. of California, 591 U.S. 1, 19 (2020). Thus, under Biden, a new agency

action supersedes a prior action. See 597 U.S. at 811. Here, USCIS complied with
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the district court’s preliminary injunction, by revisiting its decision and considering
reliance interests and reasonably obvious alternatives. See Ex. A. The issuance of
the 2026 rescission policy is thus a new agency action that supersedes USCIS’s prior
action.

“The promulgation of a superseding policy or program can have the power to
moot a challenge to the old one.” Citizens for Responsibility & Ethics in Wash. v.
Wheeler,352 F. Supp. 3d 1, 11 (D.D.C. 2019). Itis a “perfectly uncontroversial and
well-settled principle of law [that] when an agency has rescinded and replaced a
challenged regulation, litigation over the legality of the original regulation becomes
moot.” Akiachak Native Cmty. v. U.S. Dep’t of the Interior, 827 F.3d 100, 113-14
(D.C. Cir. 2016) (collecting cases); see Gulf of Me. Fisherman’s All. v. Daley, 292
F.3d 84, 88 (1st Cir. 2002) (“The promulgation of new regulations and amendment
of old regulations are among such intervening events as can moot a challenge to the
regulation in its original form.”); see also Ozinga v. Price, 855 F.3d 730, 734 (7th
Cir. 2017) (noting that when the government revises or replaces a challenged
regulation, “the source of the plaintiff’s prospective injury has been removed, and
there is no ‘effectual relief whatever’ that the court can order” (collecting cases));
Initiative & Referendum Inst. v. U.S. Postal Serv., 685 F.3d 1066, 1074 (D.C. Cir.
2012) (finding action moot where the agency amended its regulation to cure the

challenged defect).
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“This court has no means of redressing either procedural failures or
substantive deficiencies associated with a regulation that is now defunct.” Gulf of
Me. Fisherman’s All., 292 F.3d at 88. Indeed, when “the revised policy corrects the
fundamental defect in the old one,” there is nothing left for the Court to redress.
Citizens for Resp. & Ethics in Washington v. Wheeler, 352 F. Supp. 3d 1, 12 (D.D.C.
2019) (holding that, because the district court found that the plaintiff had plausibly
alleged a procedural defect in the agency’s policymaking, the agency’s subsequent
cure of this defect mooted the case). For this Court to “render a decision on the
validity of the now nonexistent” policy, it “would constitute a textbook example of
advising what the law would be upon a hypothetical state of facts rather than upon
an actual case or controversy as required by Article III of the Constitution.”
Wyoming v. U.S. Dep’t of Agr., 414 F.3d 1207, 1212 (10th Cir. 2005). “There is no
justification for [a court’s] retaining jurisdiction of a civil case where no real
controversy is before [it].” Frank v. Minn. Newspaper Ass 'n, Inc., 490 U.S. 225, 227
(1989) (per curiam).

When an agency “eliminat[es] the issues upon which the case is based,
adoption of the new rule [renders] the appeal moot.” Wyoming, 414 F.3d at 1212.
In Wyoming, the portions of the challenged agency rule—including the “procedural
deficiencies” of the rule—*“no longer exist[ed]” after the agency promulgated a new

rule. Id. Accordingly, the Tenth Circuit found that the rescission of an enjoined

10
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regulation mooted the lawsuit challenging the regulation because “[t]he portions of
the [regulation] that were substantively challenged by [the plaintiff] no longer exist.”
1d.

Likewise, in Akiachak Native Cmty. v. United States Dep’t of Interior, 827
F.3d 100, 103-04 (D.C. Cir. 2016), the D.C. Circuit found that the APA lawsuit was
moot where the Department of the Interior promulgated a new regulation addressing
the district court’s injunction against the previous regulation. There, the district
court found that the Department of the Interior’s regulation violated a statute and
granted summary judgment in the plaintiffs’ favor, enjoining the portions of the
regulation that it found to be unlawful. /d. at 104. The Department of the Interior
and state intervenors appealed. Id. After filing an appeal, however, the agency
“decided to revise its regulations” by eliminating the provisions that the district court
found to be unlawful. Id. The Department of the Interior cited “a number of recent
developments . . . including a pending lawsuit” as reasons for reexamining its
regulation. Id. at 104-05. The state intervenor nonetheless maintained its appeal
from the district court’s injunction of the now-defunct regulation rather than
challenging the new regulation. /d. The D.C. Circuit dismissed the appeal as moot,
holding that “because that regulation no longer exists, we can do nothing to affect
[the intervenors’] rights relative to it, thus making this case classically moot for lack

of a live controversy.” Id. at 106 (string citation omitted). The same is true here.

11
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Plaintiffs-Appellants’ appeal is moot because the SIJ-DA 2025 Rescission
that Plaintiffs-Appellants challenge no longer exists; USCIS has issued a new final
agency action that supersedes the previous rescission. See Ex. B. The district court
issued a preliminary injunction staying the rescission of SIJ-DA because the district
court found procedural deficiencies with the SIJ-DA 2025 Recission. USCIS
addressed and rectified these procedural deficiencies by (1) considering the reliance
interests of current and future SIJs (Ex. B at 6-9), (2) clarifying that SIJs with
deferred action may still apply for employment authorization pursuant to USCIS’s
regulation (id. at 5), and (3) clarifying that SIJs may still apply for deferred action
through the normal application process after the rescission (id. at 6). Because the
SIJ-DA 2025 Recission that Plaintiffs-Appellants challenge no longer controls, this
case is “classically moot for lack of a live controversy.” Akiachak, 827 F.3d at 106.

The only two claims in Plaintiffs-Appellants’ complaint that the SIJ-DA 2026
Recission arguably does not render their challenge moot are: (1) that USCIS violated
the Accardi doctrine when it rescinded the 2022 Policy sub silentio between April 7,
2025 and the June 6, 2025 announcement; and (2) that USCIS failed to undergo
notice-and-comment rulemaking. See Compl. 49 138-44, 150-55. But neither of
these issues are before this Court. Plaintiffs-Appellants do not challenge the district
court’s conclusion that USCIS violated the Accardi doctrine or the scope of the

injunction as to the Accardi putative class. Indeed, the district court provided the

12
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Accardi class the full preliminary relief they sought—USCIS must consider the
Accardi subclass for deferred action according to the SIJ-DA policy and its
standards. A-331. Nor do Plaintiffs-Appellants argue in this appeal that the district
court erred in concluding that USCIS was not required to undergo notice-and-
comment rulemaking when rescinding the SIJ-DA policy. See generally Dkt. Entry
42.1. Thus, the two issues that are arguably still live are not before this Court; the
main issue before this Court—whether the district court erred in issuing a limited
preliminary injunction based on the procedural deficiencies of the now-defunct SIJ-
DA 2025 Recission—is moot.

Although this case is moot, Plaintiffs-Appellants may still challenge the
substance of the SIJ-DA 2026 Recission in district court. Where, as here, a new
regulation moots an action, the plaintiff may “cure[ | its mootness problem by simply
starting over again—by challenging the regulation currently in force.” Akiachak
Native Cmty., 827 F.3d at 113—14 (citations and internal quotations omitted). To the
extent Plaintiffs- Appellants still challenge USCIS’s reasoning for rescinding the S1J-
DA policy (see Compl., § 120-26), the reasoning in the SIJ-DA 2026 Recission has
supplanted that of the SIJ-DA 2025 Recission, and Plaintiffs-Appellants must

therefore amend their complaint to challenge the new agency action.

13
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CONCLUSION
For these reasons, Defendants-Appellees asks this Court to dismiss this appeal

as moot and stay the briefing deadlines while this motion is being considered.

Dated: May 15, 2026 Respectfully submitted,

BRETT A. SHUMATE
Assistant Attorney General

KATELYN MASETTA ALVAREZ
Senior Litigation Counsel

OLEKSIY ISAEV
Trial Attorney

s/ William C. Silvis

WILLIAM C. SILVIS

Assistant Director

Office of Immigration Litigation
U.S. Department of Justice

P.O. Box 878, Ben Franklin Station
Washington, DC 2044

(202) 307-4693
william.silvis@usdoj.gov
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Secretary
U.S. Department of Homeland Security
Washington, DC 20528
SERbRliny
3. Homeland
Security
April 4, 2025

MEMORANDUM FOR: Pete R. Flores, Acting Commissioner
U.S. Customs and Border Protection

Todd Lyons, Acting Director
U.S. Immigration and Customs Enforcement

Kika Scott, Senior Official Performing the Duties of the Director
U.S. Citizenship and Immigration Services -

FROM: Kristi Noem (,/w% %;Z/%/ —
Secretary Of_md Security .~ \%—% 25
e

SUBJECT: Guidance on Deferred Action

This memorandum provides guidance on how the Department of Homeland Security (DHS)
components should apply deferred action. In addition, this memorandum directs the immigration
components to review, by May 4, 2025, all delegations related to deferred action.

Background

The Immigration and Nationality Act (INA) sets out a comprehensive scheme governing
immigration. Congress has meticulously provided for how aliens may legally enter and remain
in this country and under what circumstances the government may grant them discretionary relief
from removal.

Deferred action, however, is a form of discretionary action not provided for, with limited
exception,' in any act of Congress. It is a form of prosecutorial discretion in which DHS
affirmatively notifies an alien without lawful status or who is otherwise removable from the

! Congress explicitly provided for deferred action in certain limited and unique circumstances. See, e.g., National
Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, § 1703(c)(1)(A), (c)(2), 117 Stat. 1693, 1694-
95(2003); 8 U.S.C. § 1154(a)(1)(D)(1)(II), (IV). The fact that Congress expressly authorized deferred action in
those circumstances only underscores how extraordinary deferred action is in other circumstances. Cf. Youngstown
Sheet & Tube Co. v Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring) (“When the President takes
measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb.”).

1



Case 125RCI\E/%E%QTE}?‘FW : 28b2c3u6m89(18%—2£26F%&E&wb%1’ PF?e%ee O(;f36104 PagelD

0069

#: 1640

United States that DHS has chosen not to seek the alien’s removal (i.e., defer action).? The
traditional basis to defer action arises from the Executive Branch’s prosecutorial discretion,
including its authority to use its limited resources to prioritize certain cases for enforcement over
others.?

As the Secretary of Homeland Security, the authority to administer and enforce the immigration
laws ultimately rests with me. The INA, as amended by the Homeland Security Act of 2002,
charges me with the administration and enforcement of the INA and all other laws related to the
immigration and naturalization of aliens, with limited exception.” The INA grants me control,
direction, and supervision of all DHS employees who administer and enforce these laws,® and
authorizes me to “issue such instructions” as I deem necessary for carrying out my authority.” In
other words, deferred action is ultimately vested in me as the Secretary.

The need for further guidance on this matter is clear. In the past, DHS has made deferred action
available to large populations of aliens, without detailed case-by-case scrutiny.® In addition,
under current regulations, DHS considers recipients of deferred action to be eligible to request
employment authorization if the alien establishes an economic necessity for employment.” And
DHS historically does not consider deferred action recipients to be “unlawfully present.”!
Setting aside whether such “ancillary benefits” to deferred action are appropriate or even
lawful,!'! it is clear that the availability of such benefits to deferred action recipients renders any
grant of deferred action an extraordinary exercise of discretionary authority. This only heightens
the need to provide clear, consistent guidance on this exercise of discretion.

Key Principles

2 See, e.g., Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 483-84 (1999).

3 See 8 C.F.R. § 274a.12(c)(14) (referring to deferred action as “an act of administrative convenience to the
government which gives some cases lower priority”).

4Pub. L. 107-296, 116 Stat. 2135 (Nov. 25, 2002).

58 U.S.C. § 1103(a)(1).

68 U.S.C. § 1103(a)(2).

78 U.S.C. § 1103(a)(3); see also 6 U.S.C. § 112(a)(3).

8 The DACA memorandum clearly narrowly limits administrative discretion. Texas v. United States, 549 F. Supp.
3rd 572, 602 (S.D. Tex. 2021) citing Am Bus Ass 'n v. United States, 627 F2d 525, 530 (D.C. Cir. 1980).

98 C.F.R. §§ 1.3(a)(@d)(vi), 274a.12(c)(14), (33).

10 See 8 U.S.C. § 1182(a)(9)(B)(ii); USCIS Adjudicator's Field Manual ch. 40.9.2(b)(3)(J); see also 8 C.F.R. §
1.3(a)(4)(vi) (deferred action recipients are considered to be “lawfully present” for purposes of applying for certain
Social Security benefits); Memorandum to Field Leadership from Donald Neufeld, Acting Associate Director,
USCIS Office of Domestic Operations, Consolidation of Guidance Concerning Unlawful Presence for Purposes of
Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(1)(I) of the Act, at 42 (May 6, 2009).

W E.g., Texas v. United States, 50 F.4th 498, 526 (5th Cir. 2022) (“Declining to prosecute does not transform
presence deemed unlawful by Congress into lawful presence and confer eligibility for otherwise unavailable benefits
based on that change.” (quoting Texas v. United States, 809 F.3d 134, 167 (5th Cir. 2015)); accord Texas v. United
States, 126 F.4th 392, 418 (5th Cir. 2025).
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Consistent with my role as Secretary, this memorandum sets forth the following key principles
regarding the exercise of discretion in the form of deferred action.

e Except as specifically provided by law,'? no alien is entitled to deferred action. Deferred
action is discretionary.

e Deferred action decisions should be made on a case-by-case basis after considering the
totality of positive and negative factors. Components should consider the following
factors when assessing deferred action:

o Whether the alien has been considered for some other discretionary status
expressly authorized by Congress. If DHS cannot or has chosen not to grant that
other relief, DHS should be very cautious before using prosecutorial discretion to
circumvent the express will of Congress.

o Whether the alien’s continued presence in the United States, on balance, provides
a benefit to the United States, its citizens, and its interests.

o Whether the alien’s continued presence in the United States is needed for an
ongoing investigation or enforcement action.

o Whether there are unique compelling circumstances warranting a grant, such as
the need for life saving medical treatment in the United States by the alien or the
alien’s minor child.

o The alien’s immigration history, including the degree to which the alien has
broken U.S. immigration law.

o Whether the alien’s presence in the United States would pose any national
security concerns or public safety concerns.

o Any criminal conduct in the alien’s history.

Whether the alien possesses the financial means to support himself or herself.

o Whether there is any compelling reason that the alien cannot or should not return
to his or her home country or be removed to another safe country.

(@)

e The authority to grant deferred action is extraordinary. Deferred action should be
exercised judiciously and only in compelling cases.

12 As noted above, there are statutes that address deferred action in certain unique contexts. See note 1. There are
also regulations that address deferred action. Some of those regulations suggest that specified aliens will receive
deferred action. See 8 C.F.R. § 214.14(d)(2) (stating that “USCIS will grant deferred action or parole to U-1
petitioners and qualifying family members while the U-1 petitioners are on the waiting list). Other regulations
merely make specified aliens eligible for a favorable exercise of enforcement discretion in the form of deferred
action. See 8 C.F.R. § 214.205(c),(e); (providing that “[o]nce USCIS deems an Application for T Nonimmigrant
Status or Application for Derivative T Nonimmigrant Status bona fide, USCIS may consider the applicant for
deferred action”); 8 C.F.R. § 274a.12(c)(40) (listing the aliens who must apply for employment authorization,
including an “applicant for T nonimmigrant status, and eligible family members, who have pending, bona fide
applications, and who merit a favorable exercise of discretion.”); 8 C.F.R. § 236.21-236.25 (Deferred Action for
Childhood Arrivals) (stating that “deferred action requests . . .are determined on a case-by-case basis. Even if the
threshold criteria . . . are all found to have been met, USCIS retains the discretion to assess the individual’s
circumstances and to determine that any factor specific to that individual makes deferred action inappropriate.”)
While no regulation entitles any alien to deferred action, components should review the applicable language of each
regulation in applying this memorandum.
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e As an exercise of prosecutorial discretion, a grant of deferred action is subject to
termination at any time and for any reason.

Review of Delegations

Each component should review all its delegations related to deferred action. Each component
should ensure that this memorandum is implemented fully, and that deferred action is exercised at
an appropriate level within the component.

Components should submit the findings of their review to Acting General Counsel Joseph
Mazzara, with a copy to Mackenzie Douglas, Special Assistant to the General Counsel, by
May 4, 2025. Component findings should include a summary of the documents reviewed and any
recommendations for change. As part of your component’s submission, you should identify the
level at which deferred action decisions are made and the level that they should, based on this
guidance, be made in the future.

General Provisions

This memorandum is not intended to and does not supplant or limit otherwise lawful activities of
the Department or the Secretary. It is not intended to and does not create or affect any rights,
substantive or procedural, enforceable at law by any party in any matter, civil or criminal. It does
not supplant or modify any regulation governing deferred action but only provides guidance
regarding the threshold discretionary decision to exercise prosecutorial discretion with respect to
a particular alien.

Cc:  Joseph Mazzara, Acting General Counsel
Christopher Pratt, Senior Official Performing the Duties of the Under Secretary for
Strategy, Policy, and Plans
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U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Office of the Director
Camp Springs, MD 20588-0009

Ag9¢ US. Citizenship

A =y and Immigration

o> Services

April 10, 2026 PM-602-0198

Policy Memorandum

SUBJECT: Special Immigrant Juvenile Classification and Deferred Action

Purpose

U.S. Citizenship and Immigration Services (USCIS) is issuing this policy memorandum to
eliminate the 2022 policy automatically considering deferred action (and related employment
authorization) for aliens classified as Special Immigrant Juveniles (SIJs) who cannot apply for
adjustment of status to that of a lawful permanent resident (LPR) because an immigrant visa is not
immediately available.!

USCIS previously rescinded the underlying policy on June 6, 2025.2 However, the U.S. District
Court for the Eastern District of New York in 4.C.R. v. Noem, No. 1:25-cv-03962 stayed the
rescission on November 19, 2025, finding, among other grounds, that USCIS had not adequately
addressed the alleged reliance interests of parties affected by the rescission. Pursuant to the court
order, USCIS continued providing automatic consideration of deferred action for aliens classified as
SIJs. USCIS has subsequently looked at the SIJ deferred action policy afresh and issues the herein
notice to announce a new policy.

After examining the SIJ program and the 2022 policy, USCIS is taking this action to improve the
effectiveness of the deferred action policies and process. Further, as explained below, this change is
fully consistent with the applicable statute. USCIS has decided that terminating the current SIJ
deferred action process is a better choice than maintaining it. As the 2022 policy was a
discretionary change, the decision to terminate the policy as announced in this alert is not factually
inconsistent with the findings in the 2022 policy alert.

USCIS has made an effort to identify any serious reliance interests of the parties affected by this
change in policy and has determined that the government interests in rescinding the 2022 policy
outweigh any such reliance interests inuring to the affected parties.

Authority

e INA 103 — Powers and duties of the DHS Secretary, Under Secretary and Attorney General.

!'See Special Immigrant Juvenile Classification and Deferred Action, PA-2022-10, issued March 7, 2022.
2 See Special Immigrant Juvenile Classification and Deferred Action, PA-2025-07, issued June 6, 2025.

WWW.USCis.gov
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o INA 245 — Adjustment of status of nonimmigrant to that of person admitted for permanent
residence.
e 8 CFR 204.11 — Special immigrant juvenile classification.

Background

The Immigration and Nationality Act (INA) authorizes a grant of SIJ classification® on a case-by-
case basis to an alien whom a juvenile court has declared to be dependent on the juvenile court, or
whom the juvenile court has legally committed to or placed under the custody of an agency or
department of a State, individual, or entity, and whom USCIS has determined did not seek the
juvenile court’s dependency or custody order primarily to obtain immigration benefit.* The juvenile
court must determine that reunification with one or both parents is not viable for the juvenile alien
due to abuse, neglect, abandonment, or a similar basis under state law.> In addition, it must be
determined in administrative or judicial proceedings that it would not be in the juvenile alien’s best
interest to be returned to the country of nationality or last habitual residence of the juvenile alien or
of their parent(s).

The S1J classification is available to unmarried aliens under the age of 21 who are present in the
United States and subject to state juvenile court proceedings related to abuse, neglect,
abandonment, or a similar basis under state law.® USCIS determines if the petitioner meets the
requirements for SIJ classification by adjudicating a Form [-360, Petition for Amerasian,
Widow(er), or Special Immigrant. S1J classification does not render an alien lawfully present, does
not confer lawful status, and does not result in eligibility to apply for employment authorization. An
alien with an approved [-360 petition, however, may seek to adjust status to that of an LPR based
on the approved petition if the alien meets certain statutory requirements.” One of the requirements
is that an immigrant visa be immediately available at the time of filing the adjustment of status
application.®

On March 7, 2022, USCIS updated its policy guidance to provide that the agency would
automatically consider granting deferred action on a case-by-case basis to aliens classified as SIJs
who were ineligible to apply for adjustment of status solely due to an unavailable immigrant
visa.’ A grant of deferred action does not confer immigration status, is not an admission to the
United States, and does not excuse any past or future periods of unlawful presence or other
inadmissibility grounds.!?

Neither the INA nor any other statute requires or expressly authorizes deferred action and related
employment authorization by policy for SIJs awaiting visa availability. Moreover, USCIS has

3 The Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 4978 (Nov. 29, 1990), added the SIJ classification. Congress
has amended the eligibility criteria for SIJ classification several times, as noted in Table 1.

4See INA 101(a)(27)(N)(i) and 8 CFR 204.11.

3 See INA 101(2)27)(ND().

¢ See INA 101(a)(27)(J). See 8 CFR 204.11.

7 See INA 245(a), INA 245(c)(2), INA 245(h).

8 See INA 245(a) and INA 245(h). See 8 CFR 245.2(a)(2)(0)(A).

% See Special Immigrant Juvenile Classification and Deferred Action, PA-2022-10, issued March 7, 2022.

10 See, e.g., Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 483-84 (1999).
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identified significant weaknesses in the SIJ program.!! As discussed more fully below, USCIS must
mitigate program integrity vulnerabilities, significant national security and public safety concerns,
and to ensure that SIJ classification remains available for the juveniles whom it was intended to
protect.

Subsequent to the implementation of the March 2022 policy guidance, President Trump issued
Executive Order 14161, “Protecting the United States From Foreign Terrorists and Other National
Security and Public Safety Threats.”'? This Executive Order directs federal agencies to, in part, “vet
and screen to the maximum degree possible all aliens who intend to be admitted, enter, or are
already inside the United States.”

On April 4, 2025, then-Secretary Noem issued a memorandum regarding the use of deferred
action.!® She explained that a grant of deferred action is an extraordinary exercise of discretionary
authority that should be used judiciously on a case-by-case basis in extraordinary and compelling
circumstances.

USCIS has determined that this update is necessary to better align policies with the INA, and to
address concerns consistent with Executive Order 14161. As discussed below, this policy promotes
the Executive Order’s instructions by ensuring that USCIS Fraud Detection and National Security
Directorate (FDNS) personnel, as well as adjudicating officers, are not unnecessarily restricted from
considering potentially relevant information within a record. Furthermore, USCIS has determined it
is in the national and public interest to no longer automatically consider deferred action for aliens
with an approved Form [-360 based on SIJ classification. Consistent with the Secretary’s April
2025 memorandum, as of the effective date of this policy change, USCIS will no longer
automatically consider deferred action requests that are not consistent with statute or regulation.

Guidance
USCIS is clarifying and explaining why the agency no longer categorically and automatically
considers deferred action for SIJs who are ineligible to file an application for adjustment of status to
that of an LPR solely because an immigrant visa number is not immediately available.
Discussion

1. Deferred action as an exercise of prosecutorial discretion.
USCIS has determined that its officers generally should only grant deferred action to an alien when
it is clearly authorized by statute or regulation. The traditional basis to defer action arises from the

Executive Branch’s authority over prosecutorial discretion, including its authority to use its limited
resources to prioritize certain cases for enforcement over others.'* As deferred action is an

"' See USCIS, Criminality, Gangs, and Program Integrity Concerns in Special Immigrant Juvenile Petitions (July
2025).

12.See 90 FR 8451 (Jan. 20, 2025). This policy promotes the Executive Order’s instructions by ensuring that USCIS
Fraud and National Security personnel, as well as adjudicating officers, are not unnecessarily restricted from
considering potentially relevant information within a record.

13 See Memorandum from former Secretary Noem, Guidance on Deferred Action (Apr. 4, 2025).

14 See 8 CFR 274a.12(c)(14) (referring to deferred action as “an act of administrative convenience to the government
which gives some cases lower priority”).
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extraordinary use of prosecutorial discretion, USCIS has determined that it should not use deferred
action categorically for large populations of aliens without proper case-by-case scrutiny.'®
Therefore, USCIS’ prosecutorial discretion, to the extent it has such discretion, will be exercised
only in compelling cases after a determination that discretion is warranted based on a totality of the
circumstances and only on a case-by-case basis. USCIS is not required to consider deferred action
when not supported by statute or regulation and in compliance with the Administrative Procedure
Act.!6

2. Deferred action for approved SlJs.

The approval of an immigrant visa petition generally vests no rights in the beneficiary of the
petition, as it is only a preliminary step in the adjustment of status application process. S1Js are not
entitled to an immigration benefit, including adjustment of status.!” Likewise, the approval of a
Form 1-360 does not automatically bestow deferred action consideration in order to grant
employment authorization, stay removal orders, or pause or administratively close removal
proceedings because immigrant visas are unavailable for several years.!® USCIS’ automatic
consideration for deferred action for SIJs who did not yet have an available immigrant visa is
inconsistent with USCIS’ general policy with respect to the case-by-case exercise of prosecutorial
discretion."

Under the current 2022 S1J deferred action policy that this memorandum terminates, USCIS failed
to consider clearly relevant information like basic background and security check information,
including biometrics-based background checks. Biometric-based background checks are not
required for Form I-360 approval, which requires only identity verification and criminal history
record information based on a petitioner’s self-reported submissions. Therefore, critical information
related to identity verification and any possible criminal history was not routinely considered in
USCIS’ exercise of prosecutorial discretion for the deferred action decision.

A July 2025 USCIS report identified significant national security and integrity vulnerabilities in the
SIJ program, where a pathway was provided to lawful permanent residence and eventually
citizenship to criminal aliens, gang members, and known or suspected terrorists. The “Criminality,
Gangs, and Program Integrity Concerns in Special Immigrant Juvenile Petitions™ report reviewed
over 300,000 aliens’ SIJ petitions filed from the beginning of Fiscal Year 2013 through February
2025. Key findings included 853 known or suspected gang members who filed SIJ petitions, with
most receiving approval. Over 600 MS-13 gang members filed SIJ petitions, and more than 500
were approved; among them, at least 70 had been charged with gang-related federal racketeering
conspiracy offenses and many others charged with violent crimes in the United States, including
murder and sex offenses. Additional SIJ petition approvals included more than 100 known or
suspected members of the 18th Street gang; at least three Tren de Aragua gang members; and
dozens of Surefos and Nortefios gang members.

15 See Memorandum from former Secretary Noem, Guidance on Deferred Action (Apr. 4, 2025).

16 See Dep 't of Homeland Sec. v. Regents, 591 U.S. 1 (2020).

17 See Matter of Ho, 19 1&N Dec. 582, 590 (BIA 1988).

18 See Matter of Pinzon Rozo, 29 1&N Dec. 507 (BIA 2026); see also Matter of Tzalam, 29 1&N Dec. 300 (BIA 2025);
Matter of B-N-K-, 29 1&N Dec. 96 (BIA 2025).

19 See Regents, 591 U.S. at 12-13 (stating that Congress has in the past used express language to make certain classes of
individuals eligible for deferred action).
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USCIS has found that the 2022 S1J deferred action policy creates significant national security and
public safety concerns. A recent USCIS analysis of SIJ data between fiscal years 2013 and early
2025 revealed that nearly 19,000 SIJ petitioners had criminal arrests—over 120 for murder.?° Since
implementing the S1J deferred action policy in 2022, USCIS has also seen an increase in filings by
S1J petitioners from countries where foreign terrorist organizations are known to recruit or operate.
Aliens filing SIJ petitions frequently entered the United States without inspection from such
countries as Afghanistan, Russia, Somalia, Tajikistan, and Uzbekistan.

USCIS additionally has found that categorical deferred action likely increased the number of SIJ
petitions received by the agency, and over half of these petitions were filed by aliens who are over
the age of 18. Although 18 years old is the legal age of majority in nearly all states, USCIS applies
the Trafficking Victims Protection Reauthorization Act (TVPRA) to include individuals between
the ages of 18 and 21 at the time of SIJ petition filing. This influx has created an even larger visa
backlog, and approved SIJ petitioners must now wait several years before they may apply for
adjustment of status. This has harmed bona fide SIJ petitioners, as well as all other special
immigrant petitioners, including religious workers, physicians, and U.S. armed forces personnel, by
delaying the benefits of lawful permanent resident status.

3. Change in deferred action policy.

USCIS has determined that (a) deferred action is an extraordinary exercise of prosecutorial
discretion and that it should not be used categorically for large populations of aliens, without proper
case-by-case-scrutiny, and (b) a grant of deferred action to removable aliens without appropriate
vetting implicates serious national security, public safety, and benefit integrity concerns. Therefore,
USCIS has decided to discontinue automatic consideration of S1Js for deferred action as set forth
below.

Policy
Based on the above USCIS is issuing the following changes in policy:

e USCIS will no longer automatically conduct deferred action determinations for SIJs who
cannot apply for adjustment of status solely because an immigrant visa is not immediately
available.

e Aliens with current deferred action based on their SIJ classification will generally retain this
deferred action, as well as retain their current employment authorization provided based on
their current grant of deferred action, until the validity period expires.

e USCIS, within its discretion, and on a case-by-case basis, may terminate deferred action,
through the issuance of a Notice to Appear or Notice of Termination, and revoke any
associated employment authorization prior to the end of the validity period.

20 Criminality, Gangs, and Program Integrity Concerns in Special Immigrant Juvenile Petitions, USCIS Fraud
Detection and National Security Directorate report (July 2025), available at
https://www.uscis.gov/sites/default/files/document/reports/DO_SIJ Report.pdf.
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e Aliens granted SIJ classification may individually request deferred action, like any other
alien subject to removal, in accordance with deferred action policy.

Reliance Interest Analysis:

Before deciding to rescind the current 2022 policy, USCIS analyzed and considered the extent to
which there may be reasonable reliance interests of parties who will be affected and weighed those
reliance interests against the government’s interest in terminating automatic deferred action
consideration for SIJs.

1. Aliens who have not petitioned for SIJ classification.

USCIS has determined that an alien who has not submitted Form I-360 will not have taken any
action or incurred any costs in reliance on being granted deferred action after his or her petition is
approved.

USCIS has analyzed the SIJ program and determined that this change in policy will have no effect
on an alien who has not yet petitioned for SIJ classification. A juvenile alien who is in a situation of
abuse, neglect, abandonment, and who would petition a court for a dependency order would be
expected to do so without regard to whether USCIS had a policy of granting deferred action should
he or she ever submit a petition for SIJ classification. To the extent aliens who have not yet
petitioned for S1J classification but who were planning to submit a Form [-360 primarily to secure a
grant of deferred action and related work authorization,?! USCIS is providing a 30-day effective
date for this policy, so those aliens may have the time to submit an SIJ Form 1-360.?

2. Aliens who have petitioned for SIJ classification.

USCIS believes that some SIJ petitioners would not have submitted a Form 1-360 if not for the
perceived likelihood that they would be granted deferred action, become employment authorized,
attend school, and obtain a state-issued identification card or driver’s license and social security
number. Therefore, their petitions may have been submitted in reliance on the existence of the 2022
automatic deferred action policy.

In consideration of the reliance interests of SIJ petitioners, USCIS is providing 30 days’ advance
notice before this new policy takes effect, eliminating automatic consideration of deferred action.
The 30-day notice is intended to provide those who may no longer wish to pursue S1J classification
based on policy changes with sufficient time to take appropriate action. Petitions submitted before
the effective date of this policy change will be subject to the current 2022 policy that this
memorandum terminates.

2! Any putative reliance interest in the availability of deferred action-based employment authorization is diminished by
the fact that eligibility for such employment authorization is discretionary; there is no entitlement to it. See 8 CFR
274a.12(c)(14) (providing employment authorization for aliens granted deferred action where alien establishes
economic necessity for employment); 8 CFR 274a.13(a)(1) (“The approval of applications filed under 8 CFR
274a.12(c), except for 8 CFR 274a.12(c)(8), are within the discretion of USCIS.”).

22 For USCIS to consent to classification as an SIJ, the petition must be bona fide, which requires the petitioner
establish that a primary reason the juvenile court determinations were sought was to obtain relief from parental
maltreatment. See 8§ CFR 204.11(b)(5). To the extent an alien who has not yet petitioned submits a Form 1-360, that
petition must continue to be bona fide to obtain USCIS consent.
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3. Aliens granted SIJ classification.

This policy change is prospective. A petition that is or has been submitted or approved before its
effective date will be subject to the policy that this memorandum terminates. Thus, aliens granted
S1J classification before this new policy takes effect do not have a cognizable reliance interest that
will be affected.

4. Aliens granted deferred action.

USCIS is not categorically terminating grants of deferred action for those who currently have it, and
grants of deferred action will generally be permitted to expire under the terms of the grant.
However, USCIS retains discretion to terminate deferred action on a case-by-case basis at any
time.?* SIJs whose deferred action expires may submit a request for a new period of deferred action
that would be evaluated under deferred action policy.

USCIS acknowledges that without deferred action and the associated work authorization, such
aliens may lack a reliable source of support and income. Nonetheless, deferred action is temporary
and discretionary. USCIS, in its public messaging, has consistently stated that deferred action is not
intended to provide long-term or permanent relief from removal.

However, SlJs, like any other alien subject to removal, may request deferred action in writing or
through the submission of Form G-325A, Biometric Information (for Deferred Action). USCIS
retains the authority to exercise prosecutorial discretion to consider and grant requests for deferred
action. USCIS will review deferred action requests on an individual case-by-case basis.

5. Indirect, and secondary interests possibly affected.

USCIS considers the reliance interests of external parties apart from the alien petitioner and USCIS,
such as state or local governments or employers. Termination of the SIJ deferred action policy will
not result in the entry of an alien child who will rely on state or local governments. Generally, under
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, “qualified aliens”
are eligible for Federal means-tested benefits after 5 years, are not eligible for “specified federal
programs,” and states are allowed to determine whether the qualified alien is eligible for
“designated federal programs.” Deferred action recipients are not “qualified aliens” to receive
Federal means-tested benefits. As such, USCIS determined that state or local governments do not
possess direct reliance interests as each state or local government has the authority to determine
who receives benefits from them and deferred action recipients are not considered “qualified aliens”
for those benefits.

USCIS recognizes employer reliance interest may be impacted by changes in the SIJ policy as
certain employers may have made business decisions reliant on continued employment
authorization for eligible SIJ workers. USCIS is mindful of the disruption that may occur to
employers as a result of this policy. However, this policy is prospective, and current SIJs with
deferred action would continue to be employment authorized until the end of the validity period.

23 See Heckler v. Chaney, 470 U.S. 821 (1985).
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Alternatives Considered:

USCIS was unable to identify any alternatives to this policy update that would ensure the integrity
of legal immigration, national security, and public safety.

USCIS considered applying this new policy to aliens with a pending Form 1-360 requesting SI1J
classification but concluded that such an approach could be argued as applying this new policy
retroactively.

USCIS considered continuing automatic consideration of deferred action for SIJs and requiring
biometrics-based background checks for each before granting deferred action. However, automatic
consideration for deferred action is not a process for which USCIS has established a fee,?* the costs
of administering a large automatic deferred action process were not considered in the study on
which the current USCIS fee schedule was established,” and the agency does not believe that it
would be able to recover sufficient fee revenue to cover these costs even if it were to establish a
new fee through rulemaking.?® USCIS fee modeling takes into account the requestors’ ability to pay
to ensure full cost recovery for immigration and naturalization services, but SIJs, unlike individuals
seeking standard immigration petitions and applications, have less ability to pay for immigration
services due to the vulnerability of the population. Adding interviews, biometrics services, and
increased vetting to the screening procedures for SIJ deferred action would result in increased costs
to USCIS and deplete its fee revenue reserves and divert its resources to a population that pays no
fees.”’

USCIS considered requiring biometrics submission for all approved SIJ grants before considering
or granting deferred action. However, USCIS decided not to mandate biometrics and issue this
memorandum and policy for several reasons. First, mandating biometrics for an entire sub-
population is a new information collection under 5 CFR 1320.3(c) and thus it would require
compliance with the Paperwork Reduction Act and the public notices required to add a significant
population of respondents to a currently approved information collection.?® Second, while Form I-
360 is an approved information collection for petitioning for SIJ classification, and Form G-325A is
approved for requesting an extension of deferred action, USCIS currently has no form or approved
information collection instrument for requesting deferred action. Thus, a new form would need to
be created or a current form revised. Third, biometrics are currently optional under 8 CFR
103.2(b)(9), and USCIS regulations at 8 CFR 103.16(a) provide requirements for mandating
biometrics submission from groups of applicants. Therefore, although USCIS has determined that
this memorandum is necessary as soon as possible, we are not requesting an emergency approval
from the Office of Management and Budget under 5 CFR 1320.13. USCIS will provide that

24 USCIS has established a fee of $85 for Consideration of Deferred Action for Childhood Arrivals, Form 1-821D. See 8
CFR 106.2(a)(51).

25 See U.S. Citizenship and Immigration Services Fee Schedule and Changes to Certain Other Immigration Benefit
Request Requirements, 89 Fed. Reg 6194 (Jan. 31, 2024) (study details are in the supporting document in docket
number USCIS-2021-0010 on the Federal eRulemaking Portal at https://www.regulations.gov.).

26 Adjustment to USCIS fees, including establishing a new fee, requires a comprehensive fee review and notice and
comment rulemaking proposed by DHS. See INA 286(m).

27 The SIJ fee collected pursuant to 8 U.S.C. 1805 is deposited into the general fund of the Treasury and not available
for USCIS to cover its processing costs.

28 See, €.g., 5 CFR 1320.8(d)(1) (60-days).
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biometrics may be required under 8 CFR 103.2(b)(9), and issue guidelines for when they should be
requested. USCIS will consider requiring biometrics in a future action.?’

Any additional alternatives would be antithetical to USCIS’ determination that automatic deferred
action considerations for large populations of aliens is contrary to a genuine case-by-case scrutiny.

Implementation

This guidance confirms that USCIS will no longer automatically consider granting deferred
action for aliens classified as SIJs who are ineligible to apply for adjustment of status solely due to
unavailable immigrant visas.

This guidance is effective 30 days after publication and applies to requests filed on or after that
date. This policy change is prospective. A petition that is or has been submitted or approved before
this policy is effective will be subject to the policy that this memorandum terminates.

Use

This policy memorandum is intended solely for the guidance of USCIS personnel in the
performance of their official duties, but it does not remove their discretion in making adjudicatory
decisions. It may not be relied upon to create any right or benefit, substantive or procedural,
enforceable under law or by any individual or other party in removal proceedings, in litigation with
the United States, or in any other form or manner.

2 Note that DHS recently proposed regulations that would require submission of biometrics by any individual
associated with an immigration benefit request. See 90 Fed. Reg. 49063 (Nov. 3, 2025).



