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Dear Acting Attorney General Blanche and Senior Counsel Hinchman:

The National Immigration Project! submits the following comment in response to the
Department of Justice’s (DOJ) Notice of Proposed Rulemaking (NPRM) published in the Federal
Register on March 5, 2026. Through this comment, we express our strong opposition to the
NPRM which would transfer much of the responsibility of monitoring DOJ attorneys’ ethics
violations from the state bar disciplinary authorities that license these attorneys to DOJ itself. At
any time, a rule requiring such self-policing rather than an independent monitor of ethics would
have negative consequences. At this moment, with increasing allegations of ethics violations at
the highest levels of DOJ, such a rule would damage public confidence in DOJ’s important work.
Additionally, this proposed shift in attorney oversight from the states that license attorneys to the
federal government employer of attorneys accused of ethical violations would improperly
infringe on states’ rights. DOJ should rescind this proposed rule in its entirety.

The National Immigration Project is a national nonprofit membership organization that provides
support, referrals, and legal and technical assistance to attorneys, community organizations,
families, and advocates seeking to advance the rights of noncitizens. The National Immigration
Project fights for fairness and transparency in immigration adjudication systems and believes that
all noncitizens should be afforded the right to fair adjudications of their claims to remain in the
United States. Our attorneys practice in immigration court, before DOJ-employed immigration

! The author of this comment is National Immigration Project Supervising Attorney, Victoria Neilson with input
from National Immigration Project Director of Legal Resources and Training Michelle N. Méndez.



judges, and in federal court with DOJ attorneys as opposing counsel. It is therefore extremely
important to both the practice of our own staff, and to the practice of the hundreds of member
attorneys whom we mentor, that DOJ attorneys adhere to ethical standards and face appropriate
repercussions if they fail to do so. The National Immigration Project strongly strongly opposes
this proposed rule.

I The National Immigration Project Objects to DOJ Issuing This Rule with Only a
30-Day Comment Period

The purpose of notice and comment rulemaking is to allow the public a meaningful opportunity
to comment. In general, the Administrative Procedures Act (APA) § 553 requires that the public
as “interested persons” have “an opportunity to participate in the rule making.” Therefore,
agencies must afford “interested persons a reasonable and meaningful opportunity to participate
in the rulemaking process.” Courts have found that to comply with this participation
requirement, the agencies must offer a comment period that is “adequate” to provide a
“meaningful opportunity.” Given the importance of the public’s participation in the rulemaking
process, Executive Order 12866 specifies that rulemaking “in most cases should include a
comment period of not less than 60 days.” Likewise, Executive Order 13563 explicitly states,
“To the extent feasible and permitted by law, each agency shall afford the public a meaningful
opportunity to comment through the Internet on any proposed regulation, with a comment period
that should generally be at least 60 days.” Offering this limited opportunity to respond to the
NPRM contradicts these Executive Orders and makes it less likely that the agencies will receive
informed feedback on the proposed change.

Here, DOIJ has only given 30 days for the public to comment on a rule that would significantly
change procedures and potential consequences for DOJ attorneys who breach their ethical duties,
and significantly limit the authority of state disciplinary bodies. DOJ should have followed the
executive orders cited above and given a full 60 day comment period.

I1. The Department of Justice Should Not Infringe on the Role of State Bar
Disciplinary Authorities

Attorneys in the United States are licensed by the state, not by the federal government. Thus,
even attorneys whose practice is primarily before Article I1I federal courts or before federal
administrative tribunals must comply with the ethical rules that are enacted by the state or states
in which they are licensed to practice. While many states’ ethical rules are modeled after the
American Bar Association’s Model Rules of Professional Conduct,’ different states have slightly
different ethical rules. Because of these differences, DOJ is not as well positioned as state
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3 N.C. Growers’ Ass’'nv. UFW, 702 F.3d 755, 770 (4th Cir. 2012).
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disciplinary authorities to investigate complaints based on allegations of breaching state ethical
codes. Likewise, each state has its own process or processes for investigating alleged violations
of its ethical rules. For example, New York has four judicial departments and each one has a
separate grievance committee.” By contrast, Texas has a single entity that considers attorney
complaints.® Since states license attorneys, it is only logical that they investigate allegations of
misconduct in the first instance.

The preamble to the rule acknowledges that 28 U.S.C. § 530B, a statutory section entitled,
“Ethical standards for attorneys for the Government,” says “(a) An attorney for the Government
shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each
State where such attorney engages in that attorney’s duties, to the same extent and in the same
manner as other attorneys in that State.” From this language, it is clear that Congress intended
attorneys employed by the government to be regulated by the states where they are licensed. The
first section of the preamble describes internal DOJ mechanisms to investigate alleged ethical
violations of government attorneys. 91 Federal Register 10780, 10781-82 (March 5, 2026)
https://www.govinfo.gov/content/pkg/FR-2026-03-05/pdf/2026-04390.pdf. This section of the
preamble describes how the current process works, including allowing for parallel investigations
by DOJ and by state disciplinary authorities. The preamble makes the contradictory claims that
state grievance authorities often do not pursue allegations against DOJ attorneys,’ and that
political activists have “weaponized” the investigation of the ethics complaint process. /d. While
the preamble claims that complaints against DOJ lawyers have increased in unprecedented ways
since the late 1990s, 91 Fed. Reg. 10783, it offers no statistics whatsoever—no number of
complaints, no years when complaints have been filed, no information about how many
complaints are sustained, and no information about which states it implies are adjudicating
complaints unfairly. Nonetheless, through this rule DOJ claims the authority for an
unprecedented federal intrusion into an area that is the primary responsibility of state agencies
and courts.

In what appears to be an opposite reading of federalism from the text of the Tenth Amendment,!”
the attorney general now claims the authority to regulate activities which have always been
reserved to the states. The preamble quotes Hancock v. Train, 426 U.S. 167, 178 (1976),
supposedly building off McCulloch v. Maryland for the proposition that “[a] corollary’ the
‘effect’ of which ‘is “that the activities of the Federal Government are free from regulation by
any [S]tate.”” 91 Fed. Reg. 10783. But state disciplinary authorities do not regulate the activities
of the federal government; they ensure that attorneys licensed within their state comply with
ethics rules which apply to all attorneys regardless of whom their employer is. While 28 U.S.C. §
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530B could not be clearer that federally employed attorneys “shall be subject to State laws and
rules . . . to the same extent and in the same manner as other attorneys in that State,” DOJ here
claims a supervening enforcement authority that would allow the federal government to supplant
the state’s role.

The preamble’s required Executive Order 13132 analysis claims that the “proposed rule will not
have substantial direct effects on the States, [or] on the relationship between the National
Government and the State” and therefore does not require “the preparation of a federalism
summary impact statement.” 91 Fed. Reg. 10786. However, as discussed herein, requiring states
to suspend their own investigation into attorneys barred under states’ licensing requirements,
until DOJ conducts its own investigation, would be an extraordinary intrusion on state
enforcement of its own rules. As a result of this significant shift in power between the federal
and state governments, this rule should have included a federalism impact statement.

While, as the preamble lays out, DOJ already has internal investigative authorities, this rule
would fundamentally change how DOJ ethical matters are handled because if the “Department
decides to review the State bar complaint and allegations, OPR will request the State bar
disciplinary authorities to suspend their investigations or disciplinary proceedings, and direct
Department personnel not to provide any non-public information to any parallel investigations or
disciplinary proceedings until the completion of OPR’s review.” The preamble acknowledges
that the results of departmental investigations are “limited to reprimanding, suspending, or
terminating the [attorney’s] employment.” 91 Fed. Reg. 10784. Of course, there is nothing about
a state disciplinary authority’s independent investigation which would prevent DOJ from taking
these steps independently if it determines a DOJ employee violated an ethical rule. Instead, the
preamble suggests that the goal of the rule is to impede state authorities from conducting their
own investigations.!!

The preamble suggests that the true purpose of the proposed rule is to shield DOJ attorneys from
at least some state ethics investigations, claiming that the proposed rule “also deters bad actors
from turning the State bar disciplinary process itself into a tool to punish department lawyers and
impede an unpopular initiative.” 91 Fed. Reg. 10785. The preamble then asserts that “political
activists have filed bar complaints against senior Department officials, including the Deputy
Attorney General, the former Acting Deputy Attorney General, the Deputy Assistant Attorney
General for the Federal Programs Branch of the Civil Division, and the former interim United
States Attorney for the District of Columbia, as well as career Department of Justice attorneys.”
91 Fed. Reg. 10782. While these filings are offered as evidence of the “weaponization” of bar
complaints, the preamble contains no details of the filings or of whether the complaints were
founded. One of the purposes of NPRMs is for the agency to create an evidentiary record of the
need for the proposed rule and share that record with the public, yet, here, DOJ has used
inflammatory language (“weaponization” “abuse” “bad actors”) with no actual data or facts to
support this claim. This proposed regulation is not adequately supported by any evidentiary
record.

! The rule indicates that under the proposed rule, if the state disciplinary authorities do not allow DOJ tothat DOJ
will often not share information with the state authority that it may need to conduct its investigation, but “it does
allow the Department, which has access to information unavailable to any State bar due to various statutory and
constitutional privileges, to determine whether such a rule was violated in the first instance.” 91 Fed. Reg. 10785



III.  Concerns about Recent DOJ Ethical Breaches, Combined with a Reduction in
DOJ Watchdog Mechanisms, Make This Proposed Rule Especially Concerning

Since the start of the second Trump administration, there have been significant changes to
established norms within the federal government. One of the most serious concerns of many
commentators is the apparent reshaping of DOJ from political independence to an agency which
now demands loyalty to the president’s agenda. Indeed, one of now-fired Attorney General
Pamela Bondi’s first actions in office was to issue a memorandum to all DOJ employees stating
that the agency would “take immediate and overdue steps . . .to ensure that the Department’s
personnel are ready and willing to faithfully implement the policy agenda of the duly elected
President of the United States.”!? Press releases issued by DOJ have included the title “President
Trump’s Justice Department.”!* And President Trump appears to have inserted himself directly
into DOV litigation, recently forcing DOJ to withdraw motions to dismiss litigation against law
firms who would not take on government pro bono work.!'*

There have been ethical concerns raised by the conduct of DOJ attorneys at the highest level of
the agency. For example, in myriad cases, DOJ has sought to bring federal criminal charges
against defendants based on President Trump’s political motivations.'® In some high-profile
cases, experienced assistant U.S. attorneys (AUSAs) have quit rather than engage in conduct
they believe to be unethical.'® A high profile whistleblower reported that DOJ officials directed
him “to misrepresent facts in one of these cases in violation of [his] legal and ethical duties as an
officer of the court.”!” Since the start of the second Trump administration, DOJ has lost
thousands of experienced DOJ attorneys, with the American Bar Association (ABA) estimating
that DOJ has lost roughly half of its workforce.!®
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At the same time attorneys are leaving the government, DOJ leadership has largely dismantled
its own internal ethics systems.!® Shortly after taking office, the Trump administration fired “the
head of the Office of Professional Responsibility, who had been appointed to his position in
Trump’s first term and had served at the DOJ for nearly 38 years.”?° It also effectively
dismantled the Office of the Inspector General.?! Given DOJ’s reduced capacity to self-regulate,
it is difficult to imagine how DOJ could take on much greater disciplinary responsibilities
contemplated by the NPRM.

Additionally, there have been specific ethical issues raised in DOJ’s handling of immigration
issues. For example, when Immigration and Customs Enforcement (ICE) officers fatally shot
Renee Good in Minnesota, DOJ did not open a civil rights investigation, although it had done so
in the past in the high profile shooting of George Floyd.?? This selective investigation wherein
ICE is not held accountable for the same acts that previously led to a DOJ investigation suggests
that political bias is at play.

The conduct of DOJ attorneys appearing before Article III courts have also raised concersn.
Recently, an assistant U.S. attorney had a widely publicized outburst in federal court, stating
“The system sucks. This job sucks.” This outburst came after a federal judge “was grilling her
about why she and other prosecutors had ignored his orders in five separate cases to free
immigrants he had determined were illegally detained by federal agents.”?® This type of
admonishment of DOJ attorneys by federal judges has become more frequent over the past
several months as DOJ attorneys increasingly miss deadlines and fail to comply with court
orders.?* Even where regulations direct the court that there is a “a presumption of regularity in
the conduct of governmental affairs,”? increasingly federal courts have been questioning

whether this presumption should continue to apply.®

Although the preamble explains a primary purpose of the proposed rule as “[to] deter political
activists from abusing the State bar disciplinary process,” 91 Fed. Reg. 10784, and uses the term
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“weaponization” six times, DOJ itself has increasingly been accused of breaking norms and
engaging in unethical behavior. The Department is short-staffed and has ousted its internal ethics
watchdogs. Thus, for reasons both practical and substantive, it would be imprudent for DOJ to
take over reviewing its own attorneys’ ethical violations.

IV.  Immigration Practitioners Are Particularly Affected by Unethical Conduct of
DOJ Attorneys and Must Have the Ability to Report Such Conduct to Impartial
Disciplinary Authorities

While immigration court adjudicators are called “judges” they are actually attorneys employed
by DOJ.?’ Immigration court practitioners can file complaints against immigration judges,?®
however, it is unlikely that doing so under this administration will result in fair resolution of such
complaints. Under the first Trump administration, two immigration judges who faced complaints
from practitioners were promoted to the Board of Immigration Appeals.?’ One of DOJ’s early
moves under the second Trump administration was to rehire and promote to the position of
Assistant Chief Immigration Judge an immigration judge who had been removed in the Biden
administration after disciplinary complaints had been filed against him.?° These personnel moves
by DOJ—rewarding DOJ-employed immigration judges who have been accused of misconduct
or lack of partiality—serves as a strong disincentive to practitioners to use DOJ’s own internal
disciplinary mechanisms. When practitioners fear using the internal oversight mechanisms such
as judicial complaints, because making complaints may lead to the promotion of immigration
judges who engage in inappropriate behavior, the continuing ability to file state disciplinary
complaints is more important than ever. If DOJ intends to review state bar complaints before the
state does so, many immigration practitioners may believe that filing complaints will be futile, or
worse, may result in career advancement for the immigration judge whose behavior is being
reported.

Immigration attorneys also frequently litigate in federal court with DOJ definding the
government’s actions there. Increasingly DOJ’s actions in immigration-related proceedings have
been called into question by federal court judges. Clashes between DOJ attorneys and federal
judges began early in this administration, notably with the high profile case of Kilmar Abrego-
Garcia, when DOJ refused to share information with the court about removals of noncitizens to
El Salvador.?! Since then, as challenges to unlawful detention have risen, counsel for noncitizens
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have filed over 24,000 habeas petitions in federal court.>? With this extraordinary rise in federal
litigation, at the same time that record numbers of DOJ attorneys have been fired or have left the
agency, it is unsurprising that the quality of work of its attorneys has suffered. In February 2026,
a federal court judge held an Special Assistant United States Attorney in contempt for failing to
comply with a court order requiring the government to release an unlawfully detained immigrant
and return his documents.** DOJ itself identified that its attorneys had violated more than 50
court orders in New Jersey alone since December 2025,3* while a Minnesota District Court judge
identified 210 orders in 143 cases with which the government had failed to comply.?> Attorneys
representing noncitizens are on the frontlines of fighting for due process. As DOJ attorneys break
norms, immigration attorneys must consider filing complaints against unethical behavior by their
adversaries.*® Immigration attorneys will likely feel less inclined to file such complaints, if the
complaints will first be funneled to the very agency that has been violating ethical standards.

Conclusion

In closing, the National Immigration Project strongly opposes this NPRM which would have
DOJ—the attorney’s employer—investigate allegations of ethical misconduct rather than leaving
that important role to state bar associations in the first instance. This is a blatant example of the
fox guarding the hen house.

Please do not hesitate to contact Michelle N. Méndez at michelle@nipnlg.org if you have any
questions or need any further information. Thank you for your consideration.

Respectfully,

iy

Michelle N. Méndez

Director of Legal Resources and Training
National Immigration Project

1763 Columbia Road NW, Ste. 175 #896645
Washington, DC 20009

(410) 929-4720
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