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The respondent, a native and citizen of Bangladesh, has appealed from the [mmigration
Judge's May t 5, 2015, decision to deny his application for asylum, withholding of removal, and
protection under the Convention Against Torture ("CAT"). Sections 208(b) and 24 l(b)(3) of the
Immigration and Nationality Ac.t, 8 U.S.C. §§ 1158{b), l231(b)(3) ; 8 C .F .R. §§ l208 . l6(c) ,
\ 208.18 . The respondent has also submitted additional evidence on appeal , which we constrUe
as a motion to remand. See Maller of L-A-C-, 26 l&N Dec. 516, 526 (BIA 2015 ). The appeal
will be sustained, and the record will be remanded for further proceedings and the entry of a new
decision. The motion to remand will be denied as moot.
We review for clear error the findings of fact, including the determination of credibility,
made by the Immigration Judge . 8 C.F.R. § 1003. I(dX3)(i). We review de novo all other issues,
including issues of law. judgment, and discretion. 8 C.F.R. § l003 . l(d)(3)(ii) . Because the
respondent filed his application for relief from removal after May 11, 2005 , it is subject to the
relevant provi sions of the REAL ID Act of 2005. Matter of A-R-C-G-, 26 I&N Dec . 388, 389
n.8 (BlA 2014).
The respondent conceded removabiJity, and thus the only issue on appeal is whether the
respondent is eligib le for relief from removal (U . at l; Exh . I ~Tr. at 45-46 ). The [mmigration
Judge determined that the respondent is ineligible for asylum and withholding of removal under
the Act because he is inadmiss ible under section 212(a)(3 )(B)(i ) of the Act, 8 U .S .C.
§ 1 I 82(aJ(3)(B)(i), as an alien who provided material support to the Bangladesh Nationa list Party
c•·BNP")-which the Imm igration Judge determined is a terrorist organizat ion described in
section 2 I 2(aJ(3)(BXvi)(ll[) of the Act (l.J. at 3-7). ln addition , the Immigration Judge
concluded that the respondent did not meet his burden of proof th.at he is eligible for defenal of
removal under the CAT (l.J . at 7-8).
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On appeal, the respondent asserts that the Im.migration Judge erred in finding that the BNP
qualifies as a terrorist organization described in section 212(aX3)(BXvi)(Uf) of the Act
(I.J. at 3-5; Respondent's Brief at 3-9). It was due to the respondent's work as a BNP memberhanging posters, promoting party meetings , rallies, and protests , and organizing BNP rallies and
meetings- that the Immigration Judge concluded the respondent was inadmissib le under section
2 l2(a)(3)(B)(i) of the Act , and thus ineligible for asylum and withholding of removal (I.J. at 2,
3-7) . See sections 208(b)(2XA}(v), 241(b)(J)(B) of the Act.
We arc unaware of any published decision from the Board or the Federal courts of appeals
wh ich has concluded that the BNP-a widely recognized and longstanding political party in a
as a terrorist organization under section
demo cratic political system 1 -qualifies
212(a)(3)(B)(vi)(UI) of the Act. The Immigration Judge 's determination that the BNP qualifies
as such a terrorist organization is premised on two findings O.J.at 3-5). First. the Immigration
Judge found that the documentary evidence reflects that BNP members have committed violent
acts that qualify as 44 terrorist activity" under section 2 l 2(aX3)(B )(iii) of the Act (I.J. at 4; Exh . 6
at 2, 5-10) . Second, the Immigration Judge found it significant that the BNP has associated itself
with well-known terrorist organizations (I.J . at 4-5 ; Exh . J at 4, 16, 62-65; Exh . 6 at 3). We will
address each finding in tum.
With regard to the Immigration Judge's finding that the BNP has itself engaged in terrorist
activity, there is no clear error in the Immigration Judge 's finding that, in 2015, BNP members
threw petrol bombs at buses in Bangladesh , killing sev,eral people (I.I . at 4; Exh . 6 at 2, 5-10).
However , even asswning that these acts qualify as "terrorist activity" under section
212(a)(3)(BXiii) of the Act, " [a]n entire organization doc s not automat ically become a terrorist
organization just because some members of the group ,commit terrorist acts ." Khan v. Holder,
766 F.3d 689, 699 (7th Cir. 2014) ; Hussain v. Mulcasey, 518 F.3d 534, 538 (7th Cir. 2008)
("An organization is not a terrorist organization just because one of its members commits an act
of armed violence without direct or indirect authorization, even if his objective was to advance
the organization's goals .... "). 2 While the Immigration Judge found that the leader of the BNP
authorized BNP members to participate in a national strike and blockade of Banglade sh's
transportation infrastructure to protest the 2014 elections, the Immigration Judge did not find that
the BNP's leadership authorized the petrol bombings discussed above (I.J. at 4). Thus , the
Immigration Judge 's findings, although not clearly erroneous , do not establish that the BNP
has-as an organization--engaged in or authorized ..terrorist activity" within the meaning of
section 212(a) (3)(B)(iii) of the Act. See Khan v. Holder, supra; Hussain v. Mukasey,supra.

1

The Board takes administrative notice of the country conditions reports describing tbe BNP's
role and history in Bangladesh (Exhs. 3 at 4 ; Exh. 5 at 31; Exh . 6 at 4). See Matter of
O-Z- & 1-Z-, 22 J&N Dec . 23, 26-27 (BIA 1998) (recognizing the Board 's authority to take
administrative notice of country conditions).
2
We recognize that if a ..subgroup" within an organization engages in terrorist activities, the
entire organization is treated as a terrorist organization . Sec sect ion 212(a)(3)(B)(vi) . However
no such subgroup of the BNP was identified by the Immigration Judge .

2
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The Immigration Judge also erred in finding that the BNP is a terrorist organization under
section 212(a)(3)(B)(vi)(III) of the Act as a consequence of its association with recognized
terrorist groups (I.J. at 4-5). While there is no clear error in the Immigration Judge's finding that
the BNP associated with the Bangladeshi organizations Jarnmat-ul Mujahideen Bangladesh
("JMB") and Jamaat-e-Islami ("JEI"), recognized terrorist groups, his finding that the BNP is
itself a terrorist organization by dint of these associations is clearly erroneous (I.J. at 4-5; Exh. 3
at 4-6, 16-17, 27, 42-47, 61-62, 16, 78; Exh. 6 at 3). See Matter of R-S-H-, 23 l&N Dec. 629,
637 (BIA 2003) ("[A] finding is 'clearly erroneous' when although there is evidence to support
it, the reviewing court on the entire evidence is left with the definite and firm conviction that a
mistake has been committed."). The record does not establish the nature of the BNP's cUITent
relationship with these groups. For instance, although the BNP aligned itself with the JMB in the
past, the re.cordindicates that the BNP-controlled government of Bangladesh banned the JMB in
2005 and initiated a crackdown on the JMB that same year, arresting, prosecuting, and
convicting hWldreds of the groufs leaders and members following a series of bombings
perpetrated by the JMB (Exh. 3 at 5, 16-17, 27). The Immigration Judge's decision does not
acknowledge this crackdown, nor does it find that the BNP reinitiated relations with the JMB
following the crackdown (LJ . at 4-5). Similarly, while the record indicates that the JEl is a
political ally of the BNP in the Bangladeshi parliament, there is no indication that the BNP's
leadership sanctions the JEI's violent activities (Exh. 3 at 42-47, 78; Exh. 6 at 3). Thus, without
additional fact-finding, we cannot affirm the Immigration Judge's conclusion that the BNP's
association with the JMB and JEI renders the BNP a terrorist organization under section
212(a)(3)(B)(vi)(III) of the Act.
Likewise, without additional fact-finding regarding the degree to which the BNP's leadership
authorizes the violent acts of BNP members and the nature of the BNP' s affiliation with JMB
and JEI, we are W1ableto affirm the Immigration Judge's conclusion that the respondent knew or
should have known that the BNP was a terrorist organization W1dersection 212(a)(3)(B)(vi)(III)
of the Act (I.J. at 5-6). See section 2 I2(a)(3)(B)(i)(VJ) of the Act; Khan v. Holder, supra
(observing that ..if an organization does not become a terrorist organization until it authorizes
terrorist acts, then a person may not know whether he is supporting a terrorist organization until
he knows which acts are authorized. Even if someone is aware of violent acts by some members
of his group, that does not necessarily mean that he knew or should have known that the acts
were backed by the leaders").
On remand, the Immigration Judge should reassess his conclusion that the BNP qualifies as a
terrorist organization under section 212(a)(3)(B)(vi)(II[) of the Act (I.J. at 3-7). In so doing, the
Immigration Judge should determine: whether the BNP's leadership has authorized its members
to engage in terrorist activity in Bangladesh; the nature of the BNP's relationship with the JMB
and the JEI; and how these determinations affect the respondent's assertion that he did not know
and should not have reasonably known that the BNP was a terrorist organization (I.J. at 3-7). If
appropriate, the Immigration Judge should additionally address the merits of the respondent's
application for relief. As a consequence, we need not reach the merits of the respondent's
application for CAT at this time. Finally, since we are remanding this case for further
proceedings and the entry of a new decision, the respondent 's motion to remand is denied as
moot. Accordingly, the following orders will be entered.
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ORDER: The appeal is sustainedand the record is remanded for funher proceedingsand the
entry of a new decision c.onsistent with the above order.

FURTHERORDER: The respondent's motion to remand is denied as moot.

o

FOR THE BOARD

\
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Ian D. Fiske

Assistant Chief Counsel

CHARGE:
Notice:

212(a)(7)(A)(i)(I), l&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document

Sec.

APPLICATION: Asylum; withholding of removal; Convention Against Torture

The Department of Homeland Security ("DHS") has appealed from the Immigration Judge's

January 11, 2016, decision granting the respondent's application for asylum. The respondent has

filed a brief in opposition to the appeal. The appeal will be dismissed.

We review findings of fact, including credibility findings, for clear error.

See 8 C.F.R.
§ 1003.l(d)(3)(i); see also Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter of S-H-,

23 l&N Dec. 462 (BIA 2002).
other issues de novo.

We review questions of law, discretion, or judgment, and all

See 8 C.F.R. § 1003.l(d)(3)(ii).

The respondent is a native and citizen of Bangladesh (I.J.l at 1; Exh. 1).1 He testified that he

joined the student wing of the Bangladesh National Party ("BNP") in 2005 (l.J.l at 3; Tr. at 22).

That party is one of Bangladesh's major political parties (l.J.2 at 6; Exh. 5 at 68). When the

respondent joined the BNP in 2005, it controlled the government (l.J.l at 3-4; Tr. at 24-25). By

2006, however, the BNP lost control of the government (l.J. l at 4; Tr. at 25). Since 2008, the

rival Awami League has been the prevailing party in Bangladesh (l.J.l at 4; Tr. at 25-26).

1 The Immigration Judge issued two decisions relevant to this appeal. The first, dated June 25,

2015, concluded with the Immigration Judge intending to grant asylum to the respondent
pending adjudication of the terrorist organization bar discussed

infra.

We will refer to this

organization bar does not apply to the respondent and grants asylum.

We will refer to this

decision as l.J.1.

The second decision, dated January 11, 2016, concludes that the terrorist

decision as I.J.2.
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While a member of the BNP, the respondentrose to become theof his local student
group (IJ.l at 4; Tr. at 26). He raised money, assisted in elections, and recruited new IDtJJlha-s,
among other tasks (IJ . l at 4; Tr. at 27-30). The respondent testified that there were dozens of
BNP members in his local group (IJ .l at4 ; Tr. at 28). He attended and helped organize peaceful
rallies and meetings (IJ.l at 4; 27-30).
The respondent testified about three instances of harm to him (I.J. l at 4-5). First, several
members of the Awami League ovemeard him discussing the BNP in public (IJ . l at 5;
Tr. at 40). These people told him to stop working for th.e BNP or they would cut off his bands
and legs and kill him (IJ .l at 5; Tr. at 41). They did not physically harm him (IJ .l at 5;
Tr. at 41). Second, during a national holiday, the respondent was laying flowers by a tomb on
behalf of the BNP (IJ .l at 5; Tr. at 42-43). Approximately 10 Awami League members
descended upon him and began beating and kicking him (IJ . l at 5-6; Tr. at 43-49). They used a
metal rod to strike him during the attack (IJ .l at 6; Tr. at 45). He was knocked unconsciousand
bas several scars from the attack (I.J.l at 6; Tr. at 45-49). The respondent provided medical
records and a newspaper article as corroborating evidence (I.J.l at 6; Exh. 3 at 118-21, 131-42).
The respondent testified that he and his father reported this attack to the police, but were
rebuffed and told that they not would investigatea claim against the Awami League (I.J.l at 6-7;
Tr. at 56-57; Exh. 3 at 147-50).
Third, after this attack, the respondent moved to his grandfather's house, approximately45
minutes distant (I.J. l at 6; Tr. at 54). He stayed there for just over a month, and during that time,
members of the Awami League told the respondent's parents that he must quit his role as
of the local BNP chapter or die (I.J.l at 6; Tr. at 54-55; Exh. 3 at 147-50). The
respondent moved to his uncle's home, over 3 hours away, but members of the Awami League
found him and attacked him (I.J.l at 6-7; Tr. at 58-59). He was kicked and beaten, but managed
to escape (I.J. l at 7; Tr. at 58-59). Afterward,the respondent left Bangladesh and traveled to the
United States (I.J. l at 7; Tr. at 61).
The OHS raises six arguments on appeal regarding the Immigration Judge's decision to grant
the respondent asylum. We discuss each in turn and conclude that none gives us reason to
disturb the ImmigrationJudge' s decision.
First, the OHS argues that the ImmigrationJudge clearly erred in fmding that the respondent
testified credibly (OHS Brief at 8-9). We acknowledge the inconsistencies in the respondent's
testimony as set forth in the DHS's appellate brief. However, while any inconsistencycan form
the basis for an adverse credibility determination based upon the totality of the circumstances
and all relevant factors, see section 208(b)(l)((B)(iii) of the Act, 8 U.S.C. § ll58(b)(l)(B)(iii) , it
does not follow that the Immigration Judge clearly erred in crediting the respondent's
explanations regarding the inconsistenciesand finding his testimony credible (I.J.l at 8-9). See
Matter of R-S-H-, 23 l&N Dec. 629, 637 (BIA 2003) (noting that the Board may not overturn
factual findings simply because the Board would have weighed the evidence differently or
decided the facts differently).
For instance, the respondent's testimony is inconsistent in some respects with his prior
statements. In an interview with a Border Patrol agent shortly after arriving in the United States
2
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after a six month journey, the respondent indicated that he was coming to the United States to
escape both political persecution and religious persecution (I.J.l at 8; Exh. 4) . Beforethe
Immigration Judge, the respondent only claimed persecution on account of his political opinion
(I.J.l at 8; Exh. 2 at 5) . Additionally, the respondent ' s application for asylum indicates that the
Awami League members threatened to cut off his handsand feet, while, as noted above, he
testified that they threatened to cut off his hands and legs (I.J .l at 8; Tr. at 41 ; Exh. 2 at 12). The
Immigration Judge did not clearly err by crediting the respondent ' s explanations for these
inconsistencies, particularly in light of the extensive corroborating evidence provided by the
respondent (I.J .1 at 8-9; see generally Exh. 3 ).
Second, the DHS contends that the respondent did not establish that the Bangladeshi
government is unwilling or unable to rrotect the respondent (DHS Brief at 9-12). This argument
is largely predicated on the assumption that the respondent did not testify credibly, as the DHS
contrasts what it calls the respondent ' s "self-serving testimony'' with general evidence of country
conditions . Id. However, we have found no clear error in the Immigration Judge ' s finding that
the respondent testified credibly . We note that credible testimony by itself can sustain an alien ' s
bwden of proof for asylum . See section 208(b)(l)(B)(ii) of the Immigration andNationality Act,
8 U.S.C. § l 158(b)(l)(B)(ii) . The respondent credibly testified that the police were unwilling to
help him or investigate the violent acts against him (I.J . l at 6-7; Tr. at 56-57) .
The Immigration Judge did not clearly err in accepting the respondent ' s testimony over the
more general evidence of country conditions . See Matter of D-R-, 25 l&N Dec. 445, 454
(BIA 2011) ; see also Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 574 (1985)
("Where there are two permissible views of the evidence, the factfinder ' s choice between them
cannot be clearly erroneous .") . This conclusion is bolstered by the filct that Bangladeshi police
have falsely accused the respondent of a crime occurring after he arrived in the United States
(I.J.l at 7; Exh. 3 at 151-64). The Immigration Judge credited the respondent ' s testimony that
the police are controlled by the Awami League (IJ .l at 8; Tr. at 57, 65). In light of the
Immigration Judge ' s factual findings, the respondent established that the government of
Bangladesh is unwilling or unable to protect him.

Third, the DHS argues that the respondent could reasonably relocate within Bangladesh and
thus is not eligible for asylum (DHS Brief at 12-14). The DHS notes that respondent could move
to the district of Syhet, which has a low rate of political violence (DHS Brief at 12-13; Exh. 5
at 38-39) . We acknowledge that some parts of Bangladesh have more violence than others .
However, the respondent moved twice and was repeatedly subject to violence . The
Immigration Judge noted that the respondent ' s picture has been published in a newspaper, raising
the respondent ' s public rrofile (I.J.l at 8; Tr. at 66; Exh. 3 at 118-21). The respondent also
testified that he would be arrested at the airport upon his return to Bangladesh became of the
police report noted above and then be turned over to the Awami League (I.J.l at 8; Tr. at 65) .
We disagree with the DHS' s argument that the respondent could reasonably relocate within
Bangladesh .
The DHS ' s fourth and fifth arguments are interrelated . The DHS contends that the BNP is a
Tier III terrorist organiz.ation and that the respondent is a member of it, making him ineligible for
asylum (DHS Brief at 14-24). They also argue that the Immigration Judge improperly shifted the

3
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burden of proof to the OHS in this inquiry (OHS Brief at 24-29). We address this latter
argumem first We acknowledge that the ImmigrationJudge gave extensive consideration tD the
question whether the evider:u indicates that the terrorist organiz.ation bar may apply and
ultimately concluded that the evidence did not indicate that the bar applied (I.J.2 at 2-7). See
8 C.F.R § 1240.8(d); Matter ofS-K- , 23 I&N Dec. 936, 939 (BIA 2006). However, he assumed
in the alternative that the evidence did indicate that the terrorism bar may apply and properly
assigned the burden of proof to the respondent (I.J.2 at 7). Consistent with the
ImmigrationJudge's alternate holding, we assume that some evidence indicates that the
terrorism bar may apply and determine whether the respondent has established by a
preponderanceof the evidence that the bar does not awly . 8 C.F.R. § 1240.8(d).2
We affirm the Immigration Judge's conclusion that the BNP is not a terrorist orgaoimion.
See section 208(bX2XA)(v) of the Act. Generally under the Act, a group is an undesignated
"terrorist organization" if it is composed of "a group of two or more individuals, whether
organized or not, which engages in, or has a subgroup which engages in [terrorist]activities ... "
Section 212(a)(3XBXvi)(III) of the Act, 8 U.S.C. § l 182(aX3)(BXvi)(III). A member of such a
terrorist organization is ineligible for asylum, unless that alien can show by clear and convincing
evidence that he or she did not know, and should not reasonably have known, that the
organization was a terrorist organiz.ation. Sections 208(bX2XAXv), 212(aX3XBXiXVI) of the
Act.
The crux of this issue whether the BNP hasengaged in terrorist activities. Put another way,
there is no disputing the respondent's membershipin the BNP, given that he was a local leader in
the party and raised funds for it. We thus are interpreting the scope of the statutory term
"engages in terrorist activities." This is a question of law that we review de novo. 8 C.F.R.
§ 1003.l(dX3)(ii). We nevertheless review the Immigration Judge's findings of fact underlying
this determination for clear error. See 8 C.F.R. § 1003.l(dX3Xi); see also Matter of Z-Z-0- ,
26 I&N Dec. 586, 591 (BIA 2015) (holding that the Board "will accept the underlying factual
findings of the Immigration Judge unless they are clearly erroneous, and ... will review de novo
whether the underlying facts found by the Immigration Judge ... resolve any other legal issues
that are raised").
There is no question that members of the BNP have engaged in violent activity. The OHS
submitted, and the Immigration Judge noted substantialevidence that members of the BNP have
engaged in bombings and other violence resulting in injuries and deaths to others (I.J.2 at 3-4;
see Exh. 5). However, the Immigration Judge found that BNP did not authome , ratify , or
otherwise approve or condone this violence (I.J.2 at 5). He concluded that without such
evidence, the BNP was not a terrorist organization within the meaning of the Act (I.J.2 at 5).
In reaching this conclusion, be found persuasive reasoning from the United States Court of
Appeals for the Seventh Circuit, which noted that the phrase "a group ... which engages in"
2

By doing so, we moot the OHS's claim that the Immigration Judge improperly allocated the
burden of proof to it, and we need not address this claim further.
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terrorist activity under section 212(a)(3)(B)(vi)(lll)of the Act is ambiguous because it is unclear
whethera group which contains some members who resort to terrorist acts, without the group's
sanction, has "engage[d] in" terrorist activity. Hussain v. Mukasey, 518 F.3d 534, 538
(7th Cir. 2008). The Seventh Circuit hassubsequentlynoted that "(a]n entire organiz.ationdoes
not automatically become a terrorist organization just because some members of the group
commit terrorist acts. The question is one of authorization." Khan v. Holder, 166 F.3d 689, 699
(7th Cir. 2014) (citing Hussain v. Mukasey, supra, at 538 (holding that '1a]n organization is not a
terrorist organizationjust because one of its members commits an act of armed violence without
direct or indirect authorization'')).
We concur with the Seventh Circuit's reasoning and hold that the phrase "a group ... which
engages in" terrorist activity under section 212(a)(3)(B)(vi)(lll) of the Act requires some
evidence that a group authori7.es,ratifies, or otherwise approves or condones terrorist activity
committed by its members. Hussain v. Mukasey, supra, at 538. Absent such evidence, a
political party such as the BNP cannot be deemed an undesignated terrorist organization under
section212(a)(3)(B)(vi)(lll) of the Act.
The OHS argues that they presented evidence that BNP leadership at the very least condones
violence by its members and sometimes endorses it (OHS Brief at 19). The strongest piece of
evidence noted by the OHS is a statement by the BNP's acting secretary general that tougher
agitations will follow if the party's demands are not met (Exh. 5 at 55). These comments
occurred after a BNP strike where BNP members set off molotov cocktails and damaged
vehicles. Id These comments are ambiguous in that they do not expressly endorse the violence
occurring during the strikes. A fact finder could infer that the secretary general was endorsing
violence. However, a fact finder was not required to make that inference and could reasonably
conclude that the secretary general was referring only to tougher, yet more peaceful
demonstrations. Moreover, it is not clear that violent actions occurred after these statements on
account of these statements.
1bis evidence thus does not demonstrate that the
ImmigrationJudge clearly erred in finding that the BNP does not authori7.e,ratify , or approve or
condonethese acts of violence.3 See Matter of D-R-, supra, at 454.
.
The OHS also points to evidence that BNP leaders have been arrested for engaging in acts of
political violence (see, e.g., Exh. 5 at 51, 64). Evidence that persons have been arrested for
violent activity does not bridge the evidentiary gap to demonstrate that those persons actually
committed those violent acts or crimes. The OHS also notes a human rights report with the brief
and conclusory statement that BNP leaders perpetrate violence (Exh. 5 at 41). This statement is
not supported by underlying proof that the BNP leadership actually condones or authori7.es
violence. Thus, this evidence does not cause us to find clear error in the Immigration Judge's
factual findings.

3

In this regard, we note the respondent's testimony that the BNP does not support violence and
expels members who engage in violent activity (l.J. l at 7-8; Tr. at 64-65) .
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Given that the Immigration Judge did not clearly err in finding that the BNP does not
authorize, ratify, or otherwise approve or condone of terrorist activities, we also affmn his
decision that the BNP is not a Tier III terrorist organi7.8tion(I.J.2 at 5, 7).
The DHS's sixth and final argument is that the Immigration Judge ignored evidence of
violence attributed to the BNP occwring before the respondent joined the party in 2005
(DHS Brief at 29-30; I.J.2 at 3). The Immigration Judge did not consider this evidence,
reasoning that it had no bearing on whether the BNP was a terrorist organi7.8tionduring the time
of the respondent's membership (I.J.2. at 3). The DHS concedes that we should look at the BNP
during the time when the respondent was a member, but claims that the evidence is probative of
whether the respondent knew or should reasonably have known that the BNP was a terrorist
organization (DHS Brief at 29-30). Even if the Immigration Judge erred in excluding this
evidence, any error is hannless because we are affirming the Immigration Judge's decision that
the BNP is not a terrorist organimion within the meaning of the Act. Thus, we need not inquire
whether the respondent knew or reasonably should have known that the BNP was a terrorist
organi7.8tionbecause the BNP is not terrorist organi7.ationunder the facts and circumstances of
this case.

In sum, we affinn the Immigration Judge's decision to grant the respondent asylum. The
DHS's appellate arguments have not convinced us to reverse the Immigration Judge's decision
or remand for further inquiry. Accordingly,the following order will be entered.
ORDER: The appeal is dismissed.
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212(a)(7)(A)(i)(I), l&N Act [8 U.S.C. § l182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document (conceded)

APPLICATION: Asylum, withholding of removal; Convention Against Torture

The respondent, a native and citizen of Bangladesh, appeals from the Immigration Judge's
decision dated December 2, 2015, denying his application for asylum, withholding of removal,
and protection under the Convention Against Torture.

See

sections 208(b)(l)(A) and 241(b)(3)

of the Immigration and Nationality Act, 8 U.S.C. §§ l 158(b)(l)(A) and 1231(b)(3); 8 C.F.R.
§ 1208.16(c). The Department of Homeland Security ("OHS") filed a brief in opposition to the
appeal. The respondent's request for oral argument is denied. See 8 C.F.R. § 1003.l(e)(7).
The record will be remanded for further proceedings.

See 8 C.F.R.
Matter of S-H-,

We review findings of fact for clear error, including credibility findings.
§ 1003.l(d)(3)(i);

see also Matter of J-Y-C-,

23 l&N Dec. 462 (BIA 2002).
other issues de novo.

24 I&N Dec. 260 (BIA 2007);

We review questions of law, discretion, or judgment, and all

See 8 C.F.R. §

1003.l(d)(3)(ii).

The respondent fears returning to his native Bangladesh due to the harm he suffered on
account of his political opinion, specifically as an active member of the Jatiyatabadi Jubo Dal
(which translates as the "Youth Wing") of the Bangladesh National Part/("BNP") (l.J. at 4-5;
Tr. at 44, 97). The respondent testified that he had been ambushed and attacked by members of
the Awami League, resulting in a broken arm, a cut finger, multiple bruises, and hospitalization
for a period of 6 days (l.J. at 4; Tr. at 73-84). The respondent submitted evidence to corroborate

-

the details of his testimony regarding the assault (l.J. at 5-6; Exh. 3, Tabs K, L, N, 0, P, and Q).
Following his release from the hospital, the respondent stayed with a relative in (b) (6)
for 3
months, before relocating to Dhaka where he prepared for his travels to the United States
(l.J. at 4; Tr. at 88-89).

Based on the respondent's credible testimony and corroborating evidence, the Immigration
Judge found that the respondent had suffered harm rising to the level of persecution, and that the
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han had occurred on account of his political opinion (l.J. at 5-7). However, the Immigration
Judge concluded that the respondent did not establish eligibility for the claimed relief as he did
not demonstrate that the Bangladesh authorities are unable or unwilling to protect him from his
private-party persecutors (l.J. at 7).1
(11th Cir.2010).

Furthermore,

even

See Ayala
assuming

v.

U.S. Att'y Gen., 605

that

the

respondent

met

F.3d 941, 950
this

burden,

the Immigration Judge also found that the OHS had rebutted any claim to a well-founded fear of
future persecution (l.J. at 8-12). See 8 C.F.R. § 1208.13(b)(3)(ii).

Finally, the Immigration

Judge concluded that the respondent's application is bared by section 208(b)(2)(A)(v) of the
Act, the ''terrorism bar" to asylum (l.J.at 12-18). The Immigration Judge denied his application
accordingly.
On appeal, the respondent argues that the Im.migration Judge erred when he found that the
respondent did not report the attack to the police in Bangladesh (l.J.at 7; Respondent's Brief at
8-9). See Ayala

v.

U.S. Att'y Gen., supra, at 950 ("an applicant who alleged persecution by a

private actor must ...present[] evidence that he reported the persecution to local government
authorities or that it would have been useless to do so"). To the contrary, in support of his
application, the respondent had submitted a newspaper article that detailed the attack on the
respondent and specifically stated that a "complain[t] was made against [the] attackers but [the]
police ha[d] not taken any action" (Respondent's Brief at 9; Tr. at 84-85; Exh. 3, Tab P).
The OHS did not raise any objection to the submission of the news article (Tr. at 21, 84-86).
We agree that the Immigration Judge erred when he overlooked the article's reference to the
police report. The Immigration

Judge should consider that evidence, as well as the other

evidence pertinent to the question of "inability or unwillingness to control" that is discussed in
the respondent's brief on appeal (Respondent's Brief at 9-12).
The respondent also asserts that the Immigration Judge erroneously found that the OHS had
successfully rebutted any presumption of a well-founded fear of future persecution by
demonstrating that the respondent had the ability to safely and reasonably relocate to the Sylhet
Division in northeast Bangladesh (l.J. at 8-12). See Matter of M-Z-M-R-, 26 l&N Dec. 28
(BIA 2012). In this regard, the respondent objects that the Immigration Judge identified Sylhet
without affording him an opportunity to address his individual ability to safely relocate to that
area (Respondent's Brief at 14, 17). The respondent also argues that the Immigration Judge
relied on a report regarding Bangladeshi political violence that is narow in scope, outdated, and
does not reflect current conditions in Sylhet (Respondent's Brief at 14-15). Instead, the
respondent points to a more recent study that lists Sylhet as one of the more politically dangerous
areas of the country (Respondent's Brief at 16-17).
We agree that the record does not support the Immigration

Judge's finding that the

respondent could safely relocate to the Sylhet Division in Bangladesh. The United States Court
of Appeals for the Eleventh Circuit, the circuit with jurisdiction over these proceedings, has held

1

We note that, in the context of determining whether past harm that was inflicted constitutes

cognizable past persecution, the pertinent injury is whether authorities were (as opposed to "are")
unable or unwilling to control the perpetrators at the time of the harm's occurrence.

2

Appendix Published September 20, 2018

12

.

'

'

..

Appendix

NIPNLG Practice Advisory: Challenging a 'Tier III'
Terrorism Determination

(b) (6)

in similar matters that the agency is permitted to rely heavily on country condition reports when
making a determination of this nature, as long as they are not used as a "substitute for an analysis
of the unique facts of each applicant's case." Imelda

v.

U.S. Att'y Gen., 611 F.3d 724, 728-29

(11th Cir. 2010) (examining whether the presumption of future persecution had been rebutted by
a "fundamental change in circumstances" in view of the context of a country report); see also
Seek

v.

U.S. Att'y Gen., 663 F.3d 1356, 1368 (11th Cir. 2011) (finding reports are "useful to the

extent that they comment upon or are relevant to the highly specific question of whether this
individual ... is likely to suffer persecution in a country").
The Immigration Judge's decision relies heavily on the cited report without considering or
accounting for the respondent's individual circumstances, or the totality of the evidence of
country conditions.

Accordingly, a remand is necessary for further fact-finding and legal

analysis by the Immigration Judge, to include analysis of the evidence relating to internal
relocation that is discussed in the respondent's brief on appeal. See Matter ofS-H-, supra, at 465
(stating that the Board has limited fact-finding ability on appeal, which heightens the need for
Immigration Judges to include complete findings of fact that are supported by the record).
Finally, we do not reach the Immigration Judge's conclusion that the respondent's
application is barred by the "terrorism bar" at section 208(b)(2)(A)(v) of the Act (l.J. at 12-18).
The parties are not prohibited from revisiting this issue on remand before a new decision is
entered.

In this regard, we emphasize that evidence of individual acts of violence by BNP

members, or political affiliates, may be insufficient, without more, to support a conclusion that
the BNP as an organization "engages in" terrorist activity within the meaning of section
2
212(a)(3)(B)(vi)(Ill) of the Act. See Matter ofS-K-, 23 I&N Dec. 936, 941 (BIA 2006) (finding
no error in Immigration Judge's conclusion that a foreign group was a terrorist organization
within the definition of the Act); but cf. Khan

v.

Holder, 766 F.3d 689, 699 (7th Cir. 2014)

("An

entire organization does not automatically become a terrorist organization just because some
members of the group commit terrorist acts.
(citing Hussain

v.

The question is one of authorization."

Mukasey, 518 F.3d 534, 538-39 (7th Cir. 2008))).

Additionally, upon

addressing this question in a new decision, the Immigration Judge should focus on reliable
evidence in the record and consider the latest evidence of conditions in Bangladesh.
On remand, the respondent and the OHS are not precluded from submitting additional
evidence or raising other issues.

See Matter of Patel, 16 l&N Dec. 600, 601 (BIA 1978)

(noting that the remand of a case by this Board is generally effective for not only the stated
purpose of the remand, but also for consideration of any and all matters which the Immigration
Judge deems appropriate).

At the conclusion of the remanded proceedings, the Immigration

Judge should enter new findings of fact and issue a new decision. We take no position at present
regarding the outcome.
2

While the Immigration Judge did address the question whether the BNP's leadership has been

implicated in violent activities, his analysis of that question was brief, and it largely relied on
arrests or accusations made by officials associated with Awami League, the BNP's political
opposition.

3
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The following order will be entered.
ORDER:

The record is remanded for further proceedings consistent with the foregoing

opinion and for the entry of a new decision.

4
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U.S. Department of Justice

Decision of the Board of Immigration Appeals

Executive Office for Immigration Review
Falls Ghurch, Virginia 22041

- Los Angeles, CA

File: (b) (6)

Date:

APR

In re: (b) (6)

-

7 2017

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:

(b) (6)

ON BEHALF OF DHS:

Sung B. Park
Assistant Chief Counsel

, Esquire

CHARGE:
Notice:

Sec.

212(a)(7)(A)(i)(I), l&N Act (8 U.S.C. § 1182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry docwnent

APPLICATION: Asylwn; withholding of removal; Convention Against Torture

The respondent, a native and citizen of Bangladesh, appeals the Immigration Judge's May 26,
2015, decision denying his application for asylwn and withholding of removal under sections
208 and 241(b)(3) ofthe Immigration and Nationality Act, 8 U.S.C. §§ 1158, 1231(b)(3), and his
request for protection under the Convention Against Torture ("CAT'').
See 8 C.F.R.
§§ 1208.16-.18. The appeal will be sustained in part and the record will be remanded.
We review an Immigration Judge's findings of fact, including findings regarding witness
credibility, under a "clearly erroneous" standard. 8 C.F.R. § 1003.l(d)(3)(i). We review all
other issues, including issues of law, judgment or discretion, under a de novo standard. 8 C.F.R.
§ 1003.l(d)(3)(ii); Ridore v. Holder, 696 F.3d 907 (9th Cir. 2012). See also Matter o/Z-Z-0-, 26
l&N Dec. 586 (BIA 2015). As the respondent's asylwn application was filed after May 11, 2005,
it is governed by the provisions of the REAL ID Act.
We fmd clear error in the Immigration Judge's adverse credibility fmding. Under the REAL
ID Act, an Immigration Judge may base a credibility determination on any inaccuracies or
falsehoods in the applicant's statements without regard to whether they go to the heart of the
applicant's claim. See section 208(b)(l)(B)(iii) of the Act. The Immigration Judge may consider
any relevant factor that when evaluated in light of the totality of the circwnstances can
reasonably be said to have a bearing on the witness's veracity. Ren v. Holder, 648 F.3d 1079,
1084 (9th Cir. 2011) (citing Shrestha v. Holder, 590 F.3d 1034, 1044 (9th Cir. 2010)). However,
trivial inconsistencies that have no bearing on a witness's veracity should not form the basis of
an adverse credibility determination. Id.
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I

Fi~ we find clear enor in the ImmigrationJudge's reliance on inconsistenciesbetween the
respondent' s testimony related to his birthdate, and other documents submitted to corr
e s
claim (l.J. at 8). The respondentsubm
ng his birthdateo:a•
1989 which includes a personal
and provided t
1989, was his birthdate
a
respondent also submitted a
'ffi,which reflects the
which the Immigration Judge
found be incomistent with his t~
certlliicate xh. 2 at 15). The Immigration
Judge pointed to evidence submitted by the Department of Homeland Security ("OHS") which
indicat~ that the first four digits of a national ID are the year of birth for the individual(Exhs. 2 at
15, 11~. However, we find the respondent' s explanationbelow and on appeal, that he does not
know how BangladeshID cards are put together, to be reasonable(Respondent' s Br. at 7-8; Tr. at
1
61-64, and 121). In its appellate brief the OHS questions the validity of the national ID card
became
it includes the wrong year of the respondent's birth; however we point out that the OHS
did n~ submit this document for foremic testing (OHS's Br. at 6). In addition, the Immigration
Judge ~ d not address why such a relativelyminor discrepancyin the numberingof two documents
is significant to the overall veracity of the respondent' s claim (see Respondent's Br. at 7-9).
lna.mu~chas the Immigration Judge did not adequately support his conclusion with additional
analysis, we conclude that this finding is not a valid basis upon which to find the respondent not
credibfe.

!!

•,

•• llill

,

I

,

sJond,we find clear enor in the ImmigrationJudge's reliance on a perceived inconsistency
between the respondent's testimony and a hospital record submitted to corroborate the
resporldent's claim of injuries he suffered as a result of a-I
2014, attack by Awami League
(''AL'i) members (I.J. at 8; Exh. 5). The ImmigrationJu
fed to the respondent' s testimony
that
aw his document while in Bangladesh,but observed that the date on the document,
-2014 , is a date months after the respondent's departure from Bangladesh. However,
~ ent on
ts oufwlte document includes two dates, one of which is the date
I 2014, is the date the document was issued to his family
of thelinjury, and the other, • •
(Reswndent's Br. at 9).
respondent saw an "injwy certificate" before he departed
Banglpdesbdoes not preclude a similardocumentbeing issued at a later date to his family.

-•

appeal..•,

Tfilrd,we find clear enor in the lmmigra!ion

JQe
'sreliance on discrepanciesin the record

mcmbcnMI)
·

relale4 to the cireumstances sunoonding tbellill , 2014, attack by AL
The ~gration
Judge noted that the respon~
ed on cross-examinationthat on • •
2014, he went to the election center with two other members of the BangladeshNatio
("BNP") and that all three of them were "attacked", but that his asylum declaration does not
reference the other two individuals(IJ . at 8; Tr. at 106; Exh. 2). The ImmigrationJudge further
noted!that an affidavit from one of the persom the respondent testified was with him states that
only qterespondentwas attacked,and does not mentiona secondcompanion(Exh. 4).

We do not find it unreasonablethat the respondent' s declaration,as well as the affidavit from
one of the persons who was with him that day, would focus on their own experiences and not
incluqlea description of what happened to others wh:>were present that day. Further, when
~nted
with the inconsistencybetween his testimonyand the infonnation in the affidavitfrom
his companion indicatingthat only the respondentwas attacked, the respondentexplained that by
stating they were all "attacked" he meant that the AL memberscame after all three of them, but his
companionswere able to escapebefore being physicallyharmed (fr . at 109-11). The Immigration
Judg~did not comider this reasonableexplanation.
I

I
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{11911
•

F~er, this new information relating to the circwnstances surrounding thP.
2014,
attack was introducedthrough cross-examinationquestions from the government,not through the
respondent volunteering it to bolster his claim (Tr. at 102). Moreover, the additional information
that:i:respondent
testified to was supplemental rather than contradictory. None of it
con icted any of the respondent's other evidence or testimony. His failure to mention the
other
ns with him at the election center in his declaration was an omission, not a substantive
inconsistency. See Lai v. Holder, 773 F.3d 966 (9th Cir. 2014) (holding that substantial
evidence did not support an adverse credibility finding where initially omitted information
surfacedduring government cross-examinationand the applicant's explanation for an omission
was~l
ible and consistent with other application materials). See also Lopez-Reyesv. INS, 79
F.3d 8, 911 (9th Cir. 1996) ("It is well settled that an applicant's testimony is not per se
lac · in credibility simply because it includes details that are not set forth in the asylum
application."). In light of the foregoing, we conclude that the Immigration Judge's adverse
credibility determination is clearly erroneous.
I

Th11
· Immigration Judge also found that, even if the respondent was credible, the respondent
had no met his burden of proving that the terrorist activity bar did not apply to him and he was
therefo barred from asylum and withholding of removal (I.J. at 9-12). In so concluding, the
ImmigrationJudge found that through evidence relating to whether the BNP is a Tier III terrorist
organization as defined in section 212(a)(3)(B)(vi)(III) of the Act, 8 U.S.C.
§ l 182(a)(3)(B)(vi)(III),the OHS had met its initial burden of demonstrating that the terrorist
activit>fbar to asylum and withholding of removal may apply in the respondent's case (I.J. at 910). 1 See sections 208(b)(2)(A)(v), 212(a)(3)(B)(iv)(VI), 24l(b)(3)(B) of the Act. The
lmmig:,;ationJudge then concluded that the respondent did not demonstrate by a preponderance
of the evidence that the mandatory bar does not apply to him, as he did not demonstrate that the
BNP is not a Tier III organization (I.J. at 11).

I

A ~m terrorist organization is definedas an organizalioo"lhat is a group of two or more
individ , whether organized or not, which engages in, or has a subgroup which engages in, the
activiti described in subclause (I) through (VI) of clause (iv)." Section 212(a)(3)(B)(vi)(III).
The ImmigrationJudge considered evidence submitted by the OHS which he found indicatesthat
the BNP commits terrorist activities with an intent to cause death or serious injury (I.J. at 9-10).
Specifi$ly, the ImmigrationJudge considered evidence attributing to the BNP violent incidents
invol · g the use of explosives, fireanns, or other weapons or dangerous devices (I.J. at 9-10).
The I
·gration Judge also noted evidence further demonstrating an intent to cause death or
2013 assault by BNP and Jel activists that wounded
serious bodily injury, including a_,
20 school children, and an incident involving a prominent BNP party member where, during an
attempt to assassinate an AL member, 20 people were killed (I.J. at 10; Exh. 7). Based on that
evidence, the Immigration Judge concluded that, by demonstrating that the BNP engages in
violentlconduct, the OHS had met its initial burden to show that the mandatory bar to asylum and
withho(ding may apply so as to trigger the respondent's burden of proof under 8 C.F.R.
§ 1240.S(d), under which the respondent must prove the bar's inapplicability by a
"preponderanceof the evidence" (I.J. at 10-11).

1

The respondent's membership in the BNP is not in dispute (I.J. at 4; Exh. 4).
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W~ discern no clear error in the Immigration Judge's finding that BNP members- have
participated in violent conduct in Bangladesh, because the record indicates that some BNP
members have committed violent acts which qualify as ''terrorist activity" under section
212(a)(3 )(B)(iii) of the Act (I.J. at 10). Nevertheless, that does not necessarily establish that the
which engages in" such activity within the meaning of section
BNP ~s "a group ...
212(a){3)(B)(vi)(III) of the Act . We observe that we are unaware of any published decision
from the Board or the Federal courts of appeals which has concluded that the BNP - a widely
recoSI_¥:zedand longstanding political party in a democratic political system -- qualifies as an
undesi~ated terrorist organization under section 212(aX3)(B)(vi)(III) of the Act .
Th~ United States Court of Appeals for the Seventh Circuit has concluded that the phrase
"a groiw ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act is
ambignous because it remains unclear whether a group which contains some members who
resort to terrorist acts, without the group's sanction, has "engage[d] in" terrorist activity .
Hussaif' v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008) . After reviewing cases relating to the
constitµtional right of free association and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act necessarily requires
an undesignated terrorist organization to authorize, ratify, or otherwise approve or condone
terrori$ activity committed by its individual members . See id (citing NAACP v. Claiborne
Hardwbre Co., 458 U.S. 886, 930-32 (1982)) .
Wroncur with the Seventh Circuit's reasoning and hold that the phrase "a group . . . which
engage in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act requires some
eviden that a group authorizes, ratifies, or otherwise approves or condones terrorist activity
committed by its members . Id Absent such evidence, a political party such as the BNP cannot
be deeljned an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act .
Khan
Holder, 766 F.3d 689, 699 (7th Cir. 2014) ("An entire organization does not
automatically become a terrorist organization just because some members of the group commit
terro1· acts . 1be question is one of authorization .") (citing Hussain v. Mukasey, supra, at 538
(hold. that "[a]n organization is not a terrorist organization just because one of its members
commi an act of anned violence without direct or indirect authorization")) .

v.

Evi~ence of authorization may be direct or circumstantial, and authorization may be
that most of an organization's members
reasonably inferred from, among other things, the
commit terrorist activity or from the failure of a group's leadership to condemn or curtail its
members' terrorist acts . See Viegas v. Holder, 699 F.3d 798, 802 (4th Cir. 2012) (stating that the
met its initial burden of establishing that the terrorism bar may apply based on
DHS Had
evidende that "most, if not all," of the filctions in the Front for the Liberation of the Enclave of
Cabinda, of which the alien was a member, "include militaiy wings [that] engaged in violence");
see alstJ>
Hussain v. Mukasey, supra, at 539 (finding that, where members of an organization to
which ~ alien belonged "committed a number of acts of armed violence" against a rival gro
and the 'group's leadership "did not criticize, or make efforts to curb, that violence[,] an inference
that it was authorized is inescapable") .

met

As '1oted, the record reflects that some BNP members have engaged in bombings and other
violent acts in Bangladesh (Exhs . 2, 7, 9). This evidence reasonably indicates that the BNP may
qualify las an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act,
thus requiring the respondent to establish by a preponderance of the evidence that it is "probably

4
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.

true" that the BNP does not fit within the definition of an undesignated terrorist organization
under this provision. See Matter of E-M-, 20 l&N Dec. 77, 79-80 (Comm'r 1989) (holding that
in evaluating the evidence, '1t]ruth is to be determined not by the quantity of evidence alone but
by its ~uality").

Ho~ever, we conclude that evidence showing that individual members of the BNP have
committed terrorist acts is insufficient, in and of itself, to establish that the BNP is an
undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act. See Khan
v. Holder,supra; Hussainv. Mukasey, supra,at 538. Rather, as noted above, we conclude that
the p~e "a group ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III)
of the Act requires some evidence that a group authorizes, ratifies, or otherwise approves or
condo terrorist activity committed by its members. Hussain v. Mu/rasey,supra. The record
indicates that there is a significanthistory of antagonism andreprisal between the AL-controlled
government and the BNP, and that the AL-controlled government has targeted individual
members and leaders of the BNP on account of their political affiliation (Exhs. 6, 7, 10). Thus,
the fac1that the governmenthasarrested andinitiatedprosecutions against the BNP' s leaders and
accuse them of authorizing violence is not a sufficiently reliable basis for concluding that BNP
leade have actually authorized such violence. Moreover, apart from a reference to a comment
by a top aide to the BNP's leader, absent from this record are any findings by the Immigration
Judge related to whether the BNP leadership has actually authorized its members to engage in
violenf . We deem such findings necessary to a determination of whether the respondent can
establi h by a preponderanceof the evidence that the BNP does not authorize - and therefore has
not " gage[d] in" - terrorist activity as an organization within the meaning of section
212(a) 3)(B)(vi)(III)of the Act (IJ . at 11; Exh. 2, at 25).
Accordingly, we will remand the record to the Immigration Judge to determine in the first
instanC!ewhether the BNP leadership has authorized its. members to engage in violence, and to
then ~ in light of that evidence, whether the respondent can establish by a preponderance
of the evidence that the BNP is not an undesignated terrorist organimtion. See 8 C.F .R.
§§ 10 3.l(d)(3)(i), (iv) (providing that the Board will not engage in de novo review of the
ImmigrationJudge's findings of fact and will not engage in fact-findingin the course of deciding
appeals). The parties should be afforded an opportunity to update the record. In view of the
forego!· g disposition, we need not address at this time the Immigration Judge's denial of the
respo nt's application for protection under the CAT.
ER: The appeal is sustained in part, andthe record is remanded for further proceedings
in accordancewith the fo oing opinion, andthe entry of a new decision.
0

Appendix Published September 20, 2018

5

19

"

Appendix

NIPNLG Practice Advisory: Challenging a 'Tier III'
Terrorism
Determination
Decisionof the Board
of Immigration
Appeals

' U.S. Departmentof Justice
ExecutiveOffice for ImmigrationReview
Falls Church, Virginia22041

File:

tm111
• • - Orlando, FL

Date:

APR1 0 2017

In re: (b)(6)
IN REMOVALPROCEEDINGS
APPEAL
ON BEHALFOF RESPONDENT: (b)(6)
ON BEHALFOF OHS:

, Esquire

Sarah K. Mazzochi
AssistantChief Counsel

CHARGE:
Notice: Sec.
APPLICATION:

212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § ll82(a)(7)(A)(i)(I)] Immigrant- no valid immigrantvisa or entry document
Asylum; withholdingof removal;ConventionAgainstTorture

The respondent, a native and citizen of Bangladesh, appeals from the ImmigrationJudge's
decision of February 2, 2016, in which the ImmigrationJudge denied his application for asylum,
withholdingof removal, and protection under the ConventionAgainst Torture. The Department
of HomelandSecurity (OHS) has submitteda brief in opposition to the appeal. The appeal will
be s~tained and the record remandedfor necessary backgroundchecks.
We defer to an ImmigrationJudge's fmdingsof fact unless they are clearly erroneous, and all
other issues, including the application of law and the exercise of discretion, \\e review under a
de novo standard. 8 C.F.R. §§ l 003. l(d)(3)(i), (ii) .
We disagree with the Immigration Judge that the evidence in this case establishes that
BangladeshNational Party (BNP) constituteda Tier III terrorist organizationduring the periodof
the respondent's membership. See section 212(a)(3)(B)(iv)(IV)(cc)of the Immigration and
Nationality Act, 8 U.S.C. § l 182(a)(3)(B)(iv)(IV)(cc);section 212(a)(3)(B)(vi)(III)of the Act.
The Immigration Judge found that "BNP members, acting in concert, may have" engaged in
terrorist activity (I.J. at 15). There is no clear error in the ImmigrationJudge's fmdingthat some
BNP membershave participatedin violent conduct in Bangladesh(I.J. at 12-14, 19-20).
Nevertheless, even were we to assume that violent acts by some BNP members qualify as
"terrorist activity" within the meaning of section 212(a)(3)(B)(iii) of the Act, that does not
necessarily establish that the BNP is "a group [...] which engages in" such activity within the
meaning of section 212(a)(3)(B)(vi)(III)of the Act. For a group to qualify as a Tier III terrorist
organizationbased on terrorist activity under section 212(a)(3)(B)(vi)(III)of the Act, there must
be some evidence that the group authorizes, ratifies, or otherwise approves or condonesterrorist
activity committed by its members. Absent such evidence, a political party such as the BNP
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cannot be deemed an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of
the Act. See, e.g., Khan v. Holder, 166 F.3d 689, 699 (7th Cir. 2014) ("An entire organization
does not automatically become a terrorist organization just because some members of the group
commit terrorist acts. The question is one of authorization.").

Authorization may be reasonably inferredfrom, among other things, the fact that most of an
organi?.ation's members commit terrorist activity or from the failure of a group's leadership to
condemn or curtail its members' terrorist activities. See Viegasv. Holder, 699 F.3d 798, 802
(4th Cir. 2012) (stating that the DHS met its initial burden of establishing that the terrorism bar
may apply based on evidence that "most, if not all," of the factions in the Front for the Liberation
of the Enclave of Cabinda "include military wings [that] engaged in violence").
The
Immigration Judge concluded BNP leaders did authorize such violence based on three general
findings.
First, the Immigration Judge noted that BNP leaders were arrested or had warrants issued
against them in connection with attacks on Awami League rallies (I.J. at 18-19). However, the
record suggests that there is a significant history of antagonism and reprisal between the Awami
League-controlled government, the BNP, and its political partners, and that prosecutors and
security forces acting on behalf of the Awami League-controlled government have targeted
members and leaders of the BNP on account of political affiliation (Exh. 2, Tab G). The
Immigration Judge acknowledged that, in at least one instance, non-governmental organizations ·
indicated there was "no evidence" that a BNP leader had participated in the criminalactivities
for which he was arrested (I.J. at 19). Thus, the fact that the Bangladeshi government has
arrested and initiated prosecutions agaimt the BNP's leaders and accmed them of authorizing
violence is not a reliable basis for concluding that BNP leaders have actually authorized such
violence.
Second, the Immigration Judge pointed to a statement by one BNP official who, in the
context of a strike in which pro-strikers killed four people, promised "more agitation" if the
government failed to take steps to address the party's demands (I.J. at 17-18; Exh. 4, Tab Nat
58). The official specifically stated that the BNP "would consider boycotting the general
elections" (Exh. 4, Tab N at 58). Given the context of the strike and the threat to boycott
elections, the promise of"more agitation" is not clearly an exhortation to violence. Nor are calls
for a ''transport blockade" clearly a call for violent acts, as opposed to a call for civil
disobedience (I.J. at 19).
Finally, the Immigration Judge relied on criminal acts committed by BNP members (I.J . at
18-20). However, as previously noted, the issue is whether BNP leadership authorized such
violence. As the Immigration Judge pointed out, BNP leaders have also engaged in "antiterrorism efforts," renounced violence by members, and made attempts to end strikes and
political acrimony in peaceful ways (I.J. at 20; Exh. 4, Tab Nat 58). Based on this record, we
conclude the Immigration Judge's determination that the BNP leadership authorized its members
to engage in terrorist activity is clearly erroneous. As a consequence, we will reverse the
Immigration Judge's conclusion that the respondent has not established by a preponderance of
the evidence that the BNP does not authorize - or "engage in" terrorist activity as an

•
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organization within the meaning of section 212(a)(3)(B)(vi)(III) of the Act, and that the bar to
relief under section 212(a)(3)(B)(i)(VI) of the Act does not apply.
The Immigration Judge concluded the respondent had demonstrated past persecution, and the

DHS did not appeal that determination. Matter

of Edwards,

20 l&N Dec. 191, 196, n.4 (BIA

1990) (noting that issues not addressed on appeal are deemed waived on appeal). Accordingly,

the respondent has a rebuttable presumption of a well-founded fear of future persecution.
8 C.F.R.

§

1208.13(b)( l ).

We disagree with the Immigration Judge's alternative conclusion that the respondent had not

established the government would be unwilling or unable to protect him. The Immigration Judge

found that "it would be difficult for BNP members to rely on the Awami League-led government

for protection," and that the respondent would experience "some degree of challenge" in gaining

aid from law enforcement (l.J. at 27-28).

Nonetheless, the Immigration Judge went on to

conclude that the respondent had not shown that reporting the threats to law enforcement would
be "futile or 'useless"' because police had investigated some crimes against BNP members (l.J.

at 28). However, the standard is whether law enforcement would be able and willing to protect

an applicant, not whether they may be willing to engage in an investigation after an attack has

occurred or threats have been carried out.

§

l 10 l (a)(42)(A).

See section 10 l (a)(42)(A) of the Act, 8 U.S.C.

While the willingness in some instances to investigate crimes is probative, in

this case the lengthy number of instances in which police refused to investigate or provide
protection in similar instances is sufficient to meet the respondent's burden (l.J. at 27-28).

We also disagree with the Immigration Judge's conclusion that the DHS met its burden of

establishing that the respondent could safely internally relocate elsewhere in Bangladesh and that

it would be reasonable for him to do so (l.J. at 29-32). The Immigration Judge pointed to one
region in which there has not been "recent" politically-motivated violence (l.J. at 29). However,

the Immigration Judge also found that the area has experienced targeted violence against BNP
members as recently as 2012 (l.J. at 30). See Matter

of M-Z-M-R-,

26 I&N Dec. 28, 32 (BIA

2012) (noting the purpose of the relocation rule is "not to require an applicant to stay one step

ahead of persecution"). To the extent that the Immigration Judge relied on the lack of evidence

regarding whether the individuals targeting the respondent were anything other than local
officials, the burden for establishing the ability to relocate lies on the DHS.

The Immigration Judge concluded that the respondent was otherwise eligible for asylum.

Consequently, we conclude the respondent has met his burden for establishing eligibility for

asylum, and will remand for necessary background checks. Accordingly, we enter the following
orders.

ORDER: The respondent's appeal is sustained.

3
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FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.1(d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the Department of Homeland Security the
opportunity to complete or update identity, law enforcement, or security investigations or
examinations, and further proceedings, if necessary, and for the entry of an order

as

provided by

8 C.F.R. § 1003.47(h).

ORTIE

Board Member Roger A. Pauley respectfully dissents and would af the Immigration
Judge's finding that the respondent failed to show that the Bangladeshi authorities were unable
or unwilling to protect him. See Hossain

v.

U.S. Attorney General, 630 Fed. Appx. 914 (11th Cir.

2015).

4
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.... U.S.DepartmentofJustice
ExecutiveOffice for ImmigrationReview
Falls Church, Virginia22041

File: [mli-

In re:

- Lumpkin, GA

Date:

APR2 7 2017

(b) (6)

IN REMOVALPROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:

(b) (6)

, Esquire

ON BEHALF OF DHS: Bianca H. Brown
Assistant Chief Counsel
CHARGE:
Notice: Sec.

212(a)(7)(A)(i)(I),I&N Act (8 U.S.C. § 1182(a)(7)(A)(i)(I)]Immigrant - no valid immigrantvisa or entry document

APPLICATION: Asylum; withholdingof removal; ConventionAgainst Torture
The respondent, a native and citizen of Bangladesh, appeals from the Immigration Judge's
decision of November 7, 2016, denying his applications for asylum, withholdingof removal, and
protection under the Convention Against Torture. The Department of Homeland Security has
filed a motion for summary affirmance. The appeal will be sustained and the record remanded
for further proceedings.
We defer to an Immigration Judge's findings of fact unless they are clearly erroneous, and all
other issues, including the application of law andtheexercise of discretion, we review under a
de novo standard 8 C.F.R. §§ 1003.l(d)(3)(i), (ii) .
We disagree with the Immigration Judge that the evidence in this case establishes that the
BangladeshNational Party (BNP) constituted a Tier Ill terrorist organi?.ationduring the period of
the respondent's membership. See section 212(a)(3)(B)(iv)(IV)(cc)of the Immigration and
Nationality Act, 8 U.S.C. § 1182(a)(3)(B)(iv)(IV)(cc);section 212(a)(3)(B)(vi)(III)of the Act
The ImmigrationJudge found that BNP members have engaged in violent acts (I.J. at 21). There
is no clear error in the ImmigrationJudge's finding that some BNP members have participated in
violent conduct in Bangladesh(I.J. at 21).
Nevertheless, even were we to assume that violent acts by some BNP members qualify as
''terrorist activity" within the meaning of section 212(a)(3)(B)(iii) of the Act, that does not
necessarily establish that the BNP is "a group [...] which engages in" such activity within the
meaning of section 212(a)(3)(B)(vi)(III)of the Act. For a group to qualify as a Tier Ill terrorist
organiz.ationbased on terrorist activity under section 212(a)(3)(B)(vi)(III)of the Act, there must
be some evidence that the group authorizes, ratifies, or otherwise approves or condones terrorist
activity committed by its members. Absent such evidence, a political party such as the BNP
cannot be deemed an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III)of
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the Act. See, e.g., Khan v. Holder, 766 F.3d 689, 699 (7th Cir. 2014) ("An entire organization
does not automatically become a terrorist organization just because some members of the group
commit terrorist acts . The question is one of authorization.") .
Authorization may be reasonably inferred from, among other things, the fact that most of an
organization's members commit terrorist activity or from the failure of a group's leadership to
condemn or curtail its members' terrorist activities . See Viegasv. Holder, 699 F.3d 798, 802
(4th Cir. 2012) (stating that the OHS met its initial burden of establishing that the terrorism bar
may apply based on evidence that "most, if not all," of the factions in the Front for the Liberation
The
of the Enclave of Cabinda "include military ~ (that) engaged in violence").
Immigration Judge concluded BNP leaders did authorize such violence based on three particular
documents .
First, the Immigration Judge relied on a 1996 article contending that the BNP, which had
until recently been the ruling power, had inadequately curtailed violence by supporting groups
and engaged in grave human rights abuses against opposition forces (I.J . at 21). However, this
article addressed events approximately 14 years prior to the respondent's involvement in the
organimtion, and does not establish that the BNP was a Tier III organization at the time of the
respondent ' s membership (I.J . at 11).
Second, the Immigration Judge stated that "[t]he form of protest called for by the BNP
leadership has a history of 'burned transport"' and that "(e]ven a BNP shutdown labeled as
'peaceful' involved tires lit on ~ crude bombs set off by student activists, and vandalized
rickshaws" (I.J. at 21; Exh. 7, Tabs 8-5, V). Yet the evidence reflects that the leadership called
only for "hartals," which constitute shut-downs of roadways and blockading the passage of
goods and other transports (Exh. 7, Tabs 8-5, V). The evidence does not establish that these are
intrinsically violent political actions, as opposed to a non-violent form of civil disobedience.
That some supporters engaged in violent action during these protests does not by itself establish
that the leadership authorized such violence.
Third, the Immigration Judge relied on a statement by a BNP leader urging people to
"continue protests until the government is toppled," reasoning that "[t]he use of the word
'toppled' strongly suggests the use of violent force" (I.J . at 21; Exh. 7, Tab 8-8 at 62). However,
the leader made this statement in the context of her urging a boycott of polls and calling for mass
protests "as part of a campaign to force the prime minister[ ...) to hold fresh multi-party polls"
(Exh . 7, Tab 8-8 at 61). Based on this record, we conclude the Immigration Judge's
determination that the BNP leadership authorized its members to engage in terrorist activity is
clearly erroneous. As a consequence, we will reverse the Immigration Judge's conclusion that
the respondent has not established by a preponderance of the evidence that the BNP does not
authorize - or "engage(] in" - terrorist activity as an organization within the meaning of section
212(a)(3)(8)(vi)(III) of the Act, and that the bar to relief under section 212(a)(3)(B)(i)(VI) of the
Act does not apply .

Turning to the merits of the respondent's asylum application, the Immigration Judge
concluded the respondent had established the harm he suffered was on account of his political
opinion, which is a protected ground (I.J. at 23) . See section 208(b)(l)(A) of the Act, 8 U.S.C.
2
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§ 1158(b)(l)(A). However, the Immigration Judge determined that the harm suffered by the
respondent was insufficiently severe to constitute persecution (l.J . at 24). We disagree .
The respondent was targeted on several separate occasiom because of his political opinion
(I.J . at 24-25). These incidents included a kidnapping in2014 during which he was
beaten and threatened, an incident in tmlmJI
2015 in which he was stopped and beaten and was
1
hospitalized as a result, a third incident in[lDl;JII 2015 in which he was beaten with bricks and
sticks after which he was hospitalized again for six days with suspected head trauma, and
subsequent threats to the respondent issued to the respondent's father (I.J . at 24-25) . We
conclude these experiences were cumulatively sufficient to constitute persecution . See Mejia v.
United States Atty. Gen., 498 F.3d 1253 (11th Cir. 2007); see also Djonda v. United States Atty.
Gen., 514 F.3d 1168 (11th Cir. 2008) (concluding a finding of persecution was not compelled
based on a single 36 hour detention with two beatin~ that left "scratches" and "bruises").
We disagree with the Immigration Judge ' s determination that the respondent does not merit
asylum in the exercise of discretion (I.J. at 30). The Immigration Judge stated that the
respondent ' s "insistence on a dichotomy of good and bad"between political parties in his
country was "disconcerting," and concluded the respondent did not merit asylum because BNP
supporters have engaged in violent acts (I.J . at 30). There is no indication that the respondent
engaged in or encouraged any violent acts himself, and the violence committed by other BNP
members is not properly attributed to the respondent on a discretioruuy basis. Additionally, the
Immigration Judge ' s disagreement with respondent ' s opinions regarding the political parties in
his country is not a proper basis on which to deny discretioruuy relief. The Immigration Judge
did not reference any other adverse factors weighing against a grant of asylum in this case .
As we conclude that the respondent has established past persecution on account of a
protected ground, we will remand this matter to provide the Immigration Judge an opportunity to
detennine whether DHS can meet its burden of establishing fundamentally changed
circumstances, or that the respondent could safely and reasonably relocate within Bangladesh .
8 C .F.R . § 1208.13(b)(1Xi). We will enter the following orders .
ORDER : The appeal is sustained.
FUR1HER ORDER : The record is remanded to the Immigration Judge for further
proceedings consistent with the foregoing opinion and for the entry of a new decision .

1

The Immigration Judge found the respondent ' s claim that he was threatened with death during
this second incident to lack credibility (l.J . at 18-19). However, even if we do not credit this
portion of the respondent ' s claim we nonetheless conclude the respondent has met his burden of
establishing past persecution .

3
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Executive Office for Immigration Review
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- Orlando, FL

File: (b) (6)

Date:

MAY

In re: (b) (6)

-

9 2Gi7

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:
ON BEHALF OF OHS:

(b) (6)

, Esquire

Kevin E. Stanley
Assistant Chief Counsel

CHARGE:
Notice:

Sec.

212(a)(7)(A)(i)(I), l&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document

APPLICATION: Asylum; withholding of removal; Convention Against Torture

The respondent is a native and citizen of Bangladesh.
On December 8, 2015, the
Immigration Judge denied the respondent's applications for asylum under section 208(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1158(b), and withholding of removal under section
241(b)(3)(A) of the Act, 8 U.S.C. § 1231(b)(3)(A), but determined that the respondent was
eligible for protection under the Convention Against Torture ("CAT''). The respondent appeals
from the Immigration Judge's denial of asylum and withholding of removal, and the Department
of Homeland Security (the "OHS") appeals from the Immigration Judge's grant of protection
under the CAT. The respondent's appeal will be sustained, and the DHS's appeal will be
dismissed as moot.
We review fmdings of fact, including credibility fmdings, for clear error.

§ 1003. l (d)(3)(i); see also Matter of J-Y-C-,

See

8 C.F.R.

24 l&N Dec. 260 (BIA 2007); Matter of S-H-,
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all
other issues de novo. See 8 C.F.R. § 1003.l(d)(3)(ii).
On appeal, the respondent argues that the Immigration Judge erred in denying his
applications for asylum and withholding of removal. Specifically, the respondent argues that the
Immigration Judge erred in determining that the Bangladesh Nationalist Party (the "BNP") is a
Tier III terrorist organization and that he engaged in terrorist activities on its behalf. On
cross-appeal, the OHS argues that the Immigration Judge erred in determining that the
respondent is eligible for protection under the CAT. Specifically, the OHS argues that the
respondent did not establish that it is more likely than not that he will be tortured upon his return
to Bangladesh.
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Turning first to the respondent's appeal, we disagree with the Immigration

u
J dge's

determination that the respondent is not eligible for asylum (l..
J at 11-30). The Immigration
Judge determined that the respondent established past persecution and a well-founded fear of
1
persecution in Bangladesh on account of his political opinion. However, the Immigration Judge
determined that the BNP is a Tier III terrorist organization and that the respondent is a member
of it and engaged in terrorist activities on behalf of it, making him ineligible for asylum and
witholding of removal (l.J.at 14-30).Unlike the Immigration u
J dge, we conclude that the BNP
is not a Tier III terrorist organization.See section 208(b)(2){A)(v) of the Act.Generally under
the Act, a group is an undesignated ''terrorist organization" if it is composed of "a group of two
or more individuals, whether organized or not, which engages in, or has a subgroup which
engages in [terrorist] activities ....
" Section 212(a)(3)(B)(vi)(III) of the Act, 8 U.
S.C.
§ 1182(a)(3)(B)(vi)(III). A member of such a terrorist organization is ineligible for asylum,
unless that alien can show by clear and convincing evidence that he or she did not know, and
should not reasonably have known, that the organization was a terrorist organization. Sections
208(b)(2)(A)(v), 212(a)(3)(B)(i)(VI) of the Act.
The crux of this issue is whether the BNP has engaged in terrorist activities. Put another
way, there is no disputing the respondent's membership in and activities on behalf of the BNP.
We thus are interpreting the scope of the statutory term "engages in terrorist activities.
" This is a
question of law that we review de novo. 8 C.F.R. § 1003.(l d)(3)(ii). As found by the
Immigration Judge, there is no question that some members of the BNP have engaged in violent
activities (I.J.at 15-20; Exhs.6, 20, 23).The DHS submitted, and the Immigration u
J dge noted
substantial evidence that members of the BNP have engaged in bombings and other violence
resulting in injuries and deaths to others (l..J at 15-20; Exh. 6, 20, 23). However, evidence
showing that individual members of the BNP and its affiliates have committed terrorist acts is
insufficient, in and of itself, to establish that the BNP is an undesignated terrorist organization
3d 534, 538
under section 212(a)(3)(B)(vi)(III) of the Act. See Hussain v. Mukasey, 518 F.
(7th Cir.2008) (stating that the language referencing "a group ...which engages in" terrorist
activity in section 212(a)(3)(B)(vi)(III) of the Act is ambiguous because it is unclear whether a
group which contains some members who resort to terrorist acts, without the group's sanction,
has "engage[d] in" terrorist activity); Khan v. Holder, 766 .
F 3d 689, 699 (7th Cir.2014)
("An entire organization does not automatically become a terrorist organization just because
some members of the group commit terrorist acts.The question is one of authorization").

1

The DHS argues that the Immigration u
J dge erred in determining that the respondent could not

reasonably relocate within Bangladesh. The DHS notes that the respondent relocated to his
aunt's home before leaving Bangladesh (l..
J at 7; Tr. at 72, 144-45). However, the
Immigration Judge found that a warant for the respondent's arest has been issued in
Bangladesh, which raises the respondent's profile (l..
J at 7-8; Tr.at 72-73). We therefore
disagree with the DHS's argument that the respondent could reasonably relocate within
Bangladesh.

2
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Recognizing this distinction, the Immigration Judge concluded that the leadership of the BNP
has instigated or authorized the violent acts committed by BNP members (l.J. at 23-24, n.20).
On the present record, the Immigration Judge's conclusion is clearly erroneous.

See

Matter of R-S-H-, 23 I&N Dec. 629, 637 (BIA 2003) (stating that "a finding is 'clearly

erroneous' when although there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a mistake has been committed"). The
record suggests that there is a significant history of antagonism and reprisals between the Awami
League controlled government, the BNP, and its political partners (l.J. at 15-19; Exh. 6, 20, 23).
The record further suggests that prosecutors and security forces acting on behalf of the Awami
League controlled government have targeted individual members and leaders of the BNP on
account of their political afliation (l.J. at 15-19; Exh. 6, 20, 23). Thus, the fact that the
Bangladeshi government has arested and initiated prosecutions against the BNP's leaders and
acused them of authorizing violence is not a reliable basis for concluding that BNP leaders have
actually authorized such violence. Because of the history of antagonism and reprisal between the
Awami League controlled government, the BNP, and its political partners, the Immigration
Judge improperly relied on the Awami League government's representations for the proposition
that the BNP's leaders have, in fact, authorized BNP members to engage in violence. See
Zhen Nan Lin v. U.S. Dep 't ofJustice, 459 F.3d 255, 269-70 (2d Cir. 2006) (finding unreliable a
report that relied, in turn entirely "on the opinions of Chinese government officials who appear
,

to have powerful incentives to be less than candid on the subject of their government's
persecution of political dissidents"). We therefore conclude that the BNP is not a terrorist
organization under section 212(a)(3)(B)(vi)(Ill) of the Act. Since the respondent established past
persecution and a well-founded fear of persecution in Bangladesh, we conclude that he is eligible
for asylum. Because we have determined that the respondent is eligible for asylum, we need not
address the DHS's cross-appeal from the Immigration Judge's decision granting the respondent
protection under the CAT.
Accordingly, the following orders will be entered.
ORDER: The respondent's appeal is sustained.
FURTHER ORDER: The DHS's appeal is dismissed as moot.
FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.l(d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the OHS the opportunity to complete or update
identity, law enforcement, or security investigations or examinations, and further proceedings, if
necessary, and for the entry of an order as provided by 8 C.F.R. § 1003.47(h).

3
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U.S. Department of Justice

Decision of the Board of Immigration Appeals

Executive Office for Immigration Review
Falls Church, Virginia 22041

File:

(b) (6)

Date:

- Orlando, FL

MAY

-

9 2u17

In re: (b) (6)

DISSENTING OPINION: Patricia A. Cole, Board Member

I respectfully dissent.
I would afrm the Immigration Judge's decision that the respondent was bared from asylum
and withholding of removal because he provided material support to a terrorist group. I agree
with the hnmigration Judge that the Department of Homeland Security ("OHS") met its initial
burden of showing that a terrorist activity bar may apply and that the respondent was unable to
meet his burden to show that the bar does not apply. 8 C.F.R. § 1240.8(d).
I disagree with the majority's finding that the BNP is not a Tier III terrorist organization.
Under section 208(b)(2)(A)(v) of the Act, a group is an undesignated "terrorist organization" if i�

is composed of "a group of two or more individuals, whether organized or not, which engages in,
or has a subgroup which engages in [terrorist] activities ... " Section 212(a)(3)(B)(vi)(III) of the
Act, 8 U.S.C. § 1182(a)(3)(B)(vi)(III). The majority agrees that there is substantial evidence that
members of the BNP have engaged in bombings and other violence resulting in injuries and
deaths to others (I.J. at 15-20; Exh. 6, 20, 23). The majority also acknowledges the evidence of
record that reveals that the BNP Secretary General has threated other terrorist acts; yet finds that
the evidence does not reveal that the BNP has actually sanctioned, ratified, or otherwise
approved or condoned terrorist activity.

This finding is contrary to the evidence and plain

statutory language of section 208(b)(2)(A)(v) of the Act, which defines

an undesignated

"terrorist organization" broadly, as even including "a group of two or more individuals without
referencing a leadership role.
I would also sustain the Department of Homeland Security (the "OHS") appeal from the
Immigration Judge's grant of protection under the Convention Against Torture.

Patricia A. Cole
Board Member
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Falls Church, Virginia22041

File:
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In re:

(b) (6)

Date:

-York, PA

MAY1 2 2017

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:

(b) (6)

, Esquire

ON BEHALF OF OHS: Brian G. McDonnell
AssistantChief Counsel
CHARGE:
Notice: Sec.

212(a)(7)(A)(i)(I),l&N Act [8 U.S.C. § l 182(a)(7)(A)(i)(I)]Immigrant- no valid immigrantvisa or entry doc\Dllent

APPLICATION: Asylum; withholdingof removal; Convention Against Torture

The respondent, a native and citizen of Bangladesh, has timely filed an appeal of an
Immigration Judge's decision dated February 29, 2016. The Immigration Judge found the
respondent removable as charged, denied his applications for asylum and withholdingof removal
pursuant to sections 208 and 24l(b)(3) of the Immigration and Nationality Act (the "Act"),
8 U.S.C. §§ 1158 and 123l(b)(3), respectively, and withholding of removal under the
Convention Against Torture ("CAT") pursuant to 8 C.F.R. § 1208.16(c)(2), because he bad
engaged in terrorist activity in Bangladesh. However, the Immigration Judge granted the
respondent deferral of removal under the CAT pursuant to 8 C.F.R § 1208.17. On appeal, the
respondent contests the denial of asylum, withholdingof removal under section 24l(b)(3) of the
Act, and withholding of removal under the CAT. The Department of Homeland Security
("OHS") bas also appealed, challenging the Immigration Judge's grant of deferral of removal
under the CAT. The respondent's appeal will be sustained, and the record will be remanded to
the Immigration Judge for further proceedingsand for the entry of a new decision.

The Immigration Judge found that the respondent was ineligible for asylum, as well as
withholding of removal under section 24 l(b )(3) of the Act and withholding of removal under the
CAT, because he bad engaged in terrorist activity by providing material support to a group of
·two or more individuals, whether organized or not, which engages in, or bas a subgroup which
engages in, terrorist activities, to wit, the Bangladesh Nationalist Party ("BNPj . See sections
212(a)(3)(8)(i)(I) of the Act, 8 U.S.C. § l 182(a)(3)(8)(i)([). She found that, at all times relevant
to the respondent's situation, the BNP was an undesignated (Tier Ill) terrorist organization,as it
bas espoused violence in destabilizing and overthrowing the government in order to regain
power and control of Bangladesh,and has in fact engaged in such violence ([J . at 23-28; Exh. 9,
Tabs F, L, M, N, P, Rand S). See Matter ofS-K-, 23 l&N Dec. 936 (BIA 2006). In addition,
she found that the respondent knew, or reasonably should have known, that the BNP was
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engaged in terrorist activities (l.J.at 28-29). Specifically, she found that the respondent engaged
in terrorist activities by: (1) joining the BNP, as prohibited by section 212(a)(3)(B)(i)(VI) of the
Act; (2) soliciting members for the BNP, as prohibited by section 212(a)(3)(B)(iv)(V)(cc) of the
Act; and (3) providing material support to the BNP, in the form of recruiting members and
handling publicity for the BNP, speaking publicly on behalf of the BNP, and payiilg monthly
dues over a period of nearly 20 years, as prohibited by section 212(a)(3)(B)(iv)(VI) of the Act
(I.J.at 29-32; Tr.at 69-71, 76). See section 212(a)(3)(B)(iv)(VI) of the Act (defining "material
support" broadly); see generally Singh-Kaur v. Ashcroft, 385 F.3d 293 (3d Cir.2004) (observing
that the Act does not provide an exhaustive list of activities constituting material support, and
finding that setting up tents and providing food constitute material support).
On appeal, the respondent argues that the BNP was not a terorist organiz.ation and that, even

if it was, the respondent, as a small-scale local businessman, did not know and could not
reasonably have known that it was (I.J. at 25- 29). To resolve whether the respondent's
membership in the BNP renders him inadmissible under section 212(a)(3)(B)(i)(VI) and thus
ineligible for relief we must first articulate a legal framework for determining when a political
party, such as the BNP, "engages in ... [terrorist] activities" within the meaning of section
212(a)(3)(B)(vi)(III) of the Act. Second, we must determine whether the BNP's alleged
affiliations with recognized terrorist organizations under section 212(a)(3)(B)(vi) of the Act
sufficiently establish that the BNP is itself a terrorist organization under this provision. Finally,
we must decide whether the record in this case supports the Immigration Judge's conclusion that
the respondent has not met his burden of proving that the terrorism bar is inapplicable.
Ultimately, whether a group, such as the BNP, falls within the definition of an undesignated
terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act is a legal issue we review de
novo. 8 C.F.R.§ 1003.l(d)(3)(ii). We nevertheless review the Immigration Judge's findings of
fact underlying this determination for clear error. See 8 C. F.R. § 1003.l(d)(3)(i); see also
Matter of Z-Z-0-, 26 I&N Dec.586, 591 (BIA 2015) (holding that the Board ''will accept the
underlying factual findings of the Immigration Judge unless they are clearly erroneous, and ...
will review de novo whether the underlying facts found by the Immigration Judge ... resolve
any other legal issues that are raised").
Generally under the Act, a group is designated as a ''terrorist organiz.ation" either by the
Secretary of State pursuant to section 219 of the Act, 8 U.S.C. § 1189, or by publishing the
designation in the Federal Register after the Secretary determines, in consultation with the
Attorney General or Secretary of Homeland Security, that the group engages in ''terrorist
activity."1 See sections 212(a)(3)(B)(vi)(I), (II) of the Act. However, even if not so designated,
a group may qualify as an undesignated ''terrorist organization" if it is composed of "a group of
1

The term ''terrorist activity" encompasses, among other things, "[a]n assassination," "[t]he use
of any ... explosive, firearm, or other weapon or dangerous weapon or dangerous device (other
than for mere personal monetary gain), with intent to endanger, directly or indirectly, the safety
of one or more individuals or to cause substantial damage to property," and "a threat, attempt, or
conspiracy to do any of the foregoing." Sections 212(a)(3)(B)(iii)(IV)-(VI) of the Act.

2
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two or more individuals, whether organized or not, which engages in, or has a subgroup which
engages in [terrorist] activities." Section 212(a)(3)(B)(vi)(III) of the Act. Nevertheless, even if
an alien is a member of an undesignated terrorist organization he or she remains eligible to seek
asylum and withholding of removal, if he or she can "demonstrate by clear and convincing
evidence that [he or she] did not know, and should not reasonably have known, that the
organization was a terrorist organization." Section 212(a)(3)(B)(i)(VI) of the Act.
Unlike with designated terrorist organizations under sections 212(a)(3)(B)(vi)(I) and (II), a
determination regarding a group's status as an undesignated terrorist organization under section
212(a)(3)(B)(vi)(Ill) of the Act must be made on a case-by-case basis, in connection with an
individual application for immigration benefits. See U.S. Citizenship and Immigration Servs.,
Dep't of Homeland Security, Terrorism-Related Inadmissibility Grounds (TRIG), uscis.gov
(follow "Laws" hyperlink; and then follow "Terrorism- Related Inadmissibility Grounds"
hyperlink); see also Melanie Nezer, The Material Support Problem: Where US. Anti-Te"orism
Laws, Refugee Protection, and Foreign Policy Collide, 13 Brown J. World Af. 177, 179 (2006).
For this reason, any determination regarding the BNP's status as an undesignated terrorist
organization under section 212(a)(3)(B)(vi)(III) of the Act is case-specific and must be based on
the facts presented in each individual case.
Central to the Immigration Judge's decision to deny the respondent's application for asylum
and withholding of removal were her determinations that: the respondent was a member of the
BNP; the respondent was unable to show by a preponderance of the evidence that the BNP is not
an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act; and he was
unable to demonstrate by clear and convincing evidence that he did not know and should not
See sections
reasonably have known about the BNP's terrorist nature (l.J. at 25-29).
208(b)(2)(A)(v), 212(a)(3)(B)(i)(VI), 24l(b)(3)(B) of the Act; 8 U.S.C. §§ 1208.16(d)(2),
1240.8(d). The respondent's membership in the BNP at all relevant times is not in dispute.
Moreover, it is also well-settled that the respondent's, or the BNP's, intentions to achieve a
legitimate political objective are irrelevant to whether section 212(a)(3)(B) of the Act applies.
See, e.g., Matter of S-K-, supra, at 940-41. Nevertheless, we are unaware of any published
decision from the Board or the Federal courts of appeals which has concluded that the BNP - a
widely recognized and longstanding political party in a democratic political system - qualifies as
an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act.
To determine whether the BNP is an undesignated terrorist organization, we must first
ascertain whether the statutory language which sets forth the definition of an undesignated
terrorist organization in section 212(a)(3)(B)(vi)(III) of the Act has a plain and unambiguous
meaning. See KMart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988). We make such a
determination by referring ''to the [statutory] language itself, the specific context in which the
language is used, and the broader context of the statute as a whole." Robinson v. Shell Oil Co.,
519 U.S. 337, 340-41 (1997).
The Immigration Judge first found that the BNP is "a group . . . which engages in . . .
[terrorist] activities" within the meaning of section 212(a)(3)(B)(vi)(III) of the Act because the
record indicates that BNP members have committed violent acts which qualify as ''terrorist
activity" under section 212(a)(3)(B)(iii) of the Act (l.J. at 25-28). There is no clear error in the
Immigration Judge's finding that BNP members have participated in violent conduct in
3
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Bangladesh (l.J. at 25-28). Nevertheless, even assuming that these acts qualify as ''terrorist
activity" within the meaning of section 212(a)(3)(B)(iii), that does not necessarily establish that
the BNP is "a group . . . which engages in" such activity within the meaning of section
212(a)(3)(B)(vi)(III) of the Act.
The United States Court of Appeals for the Seventh Circuit has concluded that the phrase
"a group ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(lll) of the Act is
ambiguous because it remains unclear whether a group which contains some members who
resort to terrorist acts, without the group's sanction, has "engage[d] in" terrorist activity.
Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008). After reviewing cases relating to the
constitutional right of free association and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(Ill) of the Act necessarily requires
an undesignated terrorist organization to authorize, ratify, or otherwise approve or condone
terrorist activity committed by its individual members. See id. (citing NAACP v. Claiborne
Hardware Co., 458 U.S.886, 930-32 (1982)).
We concur with the Seventh Circuit's reasoning and hold that the phrase "a group ...which
engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act requires some
evidence that a group authorizes, ratifies, or otherwise approves or condones terrorist activity
committed by its members. Id. Absent such evidence, a political party such as the BNP canot
be deemed an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act.
Khan v. Holder, 766 F.3d 689, 699 (7th Cir. 2014) ("An entire organization does not
automatically become a terrorist organization just because some members of the group commit
terrorist acts. The question is one of authorization.") (citing Hussain v. Mukasey, supra, at 538
(holding that "[a]n organization is not a terrorist organization just because one of its members
commits an act of aned violence without direct or indirect authorization")).
Evidence of authorization may be direct or circumstantial, and authorization may be
reasonably inferred from, among other things, the fact that most of an organization's members
commit terrorist activity or from the failure of a group's leadership to condemn or curtail its
members' terrorist acts. See Viegas v. Holder, 699 F.3d 798, 802 (4th Cir.2012) (stating that the
OHS had met its initial burden of establishing that the terrorism bar may apply based on
evidence that "most, if not al," of the factions in the Front for the Liberation of the Enclave of
Cabinda, of which the alien was a member, "include military wings [that] engaged in violence");
see also Hussain v. Mukasey, supra, at 539 (finding that, where members of an organization to
which an alien belonged "committed a number of acts of aned violence" against a rival group,
and the group's leadership "did not criticize, or make efforts to curb, that violence[,] an inference
that it was authorized is inescapable"). An Immigration Judge's finding that a group authorizes
terrorist activity is subject to a clearly erroneous standard of review. See, e.g., Matter of G-K-,
26 l&N Dec. 88, 97 (BIA 2013) (holding that determinations regarding an actor's motives, and
the link between his or her motives and actions, are findings of fact which the Board reviews for
clear error). Whether the Immigration Judge clearly erred in rendering her finding of such
authorization in this particular case is addressed below.
The Immigration Judge's determination that the BNP qualifies as an undesignated terrorist
organization under section 212(a)(3)(B)(vi)(III) of the Act also rests on her determination that
the BNP has affiliated with recognized terrorist organizations (l.J. at 26). Specifically, she
4
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observed that "[t]he BNP has entered into political alliances with organizations on the
U.N. Security Council['s] list and the U.S. State Department's list, including the domestic terror
groups Jamaat-ul-Mujahideen Bangladesh ("JMB"), Harkatul Jihad al Islami-Bangladesh
("HJI"), and the Ansarullah Bangla Team ("ABT'') which is an off-shoot of the militant student
wing of the Jamaat-e-Islami ("JEI")" (l.J. at 26; Exh. 4). While there is no clear error in the
Immigration Judge's finding that the BNP has politically affiliated with such groups, we disagree
with her legal determination that the BNP is itself a terrorist organization under section
212(a)(3)(B)(vi)(III) of the Act as a consequence of these afliations.
The plain language of section 212(a)(3)(B)(vi)(III) of the Act does not provide that a group
becomes an undesignated terrorist organization as a consequence of its "affiliation" with a
terrorist organization, whether designated or undesignated. We find that interpreting this
provision to include groups who are merely affiliated with recognized terrorist organizations
would run afoul of the presumption that Congress acts deliberately when it "includes particular
language in one section of a statute but omits it in another section of the same Act."
E.g., Russello v. United States, 464 U.S. 16, 23 (1983). Moreover, we find that section
212(a)(3)(B)(i) of the Act does not render an alien inadmissible as a consequence of his or her
affiliation with a terrorist organization - at the very least, it requires an alien to be a "member'' or
a "representative" of such a group. See sections 212(a)(3)(B)(i)(IV), (V), (VI), (B)(v) of the Act.
We observe that Congress outlined two separate grounds of inadmissibility under section
212(a)(3), not applicable here, which render an alien inadmissible if he or she is "affiliated" or
"associated" with certain groups. See sections 212(a)(3)(D)(i), (F) of the Act (rendering
inadmissible an alien "affiliated with the Communist or any other totalitarian party," or who is
"associated with a terrorist organization" and who intends to engage in activity which could
endanger the welfare, safety, or security of the United States, respectively). These provisions
reflect that Congress knew how to render inadmissible certain aliens, or groups, affiliated with or
associated with terrorist organizations, but it chose to exclude such a provision from section
212(a)(3)(B) of the Act.
Accordingly, the plain language of section 212(a)(3)(B) suggests that a group's mere
affiliation with a terrorist organization, without more, will not bring it within the ambit of section
212(a)(3)(B)(vi)(Ill) of the Act. See Hamdan v. Rumsfeld, 548 U.S. 557, 578 (2006) (holding
"that a negative inference may be drawn from the exclusion of language from one statutory
provision that is included in other provisions of the same statute"). Holding otherwise would
lead to absurd results - namely, an alien who directly affiliates or associates with, but is not a
member or representative of, a terrorist organization would not be inadmissible under section
212(a)(3)(B) of the Act, while an alien who indirectly associates with a terrorist organization, by
way of his or her membership in a political party which, in turn, affiliates or associates with a
terrorist organization, would be inadmissible. See Matter of Fajardo Espinoza, 26 l&N
Dec. 603, 606 (BIA 2015) (holding that the Board may only deviate from the plain meaning of
the statutory text when it is necessary ''to avoid absurd results").
This point is significant because, while the language of section 212(a)(3)(B)(vi)(III) of the
Act does not reach political parties that merely "affiliate" or "associate" with a terrorist
organization, a party would clearly fall within the definition of an undesignated terorist
organization set forth under this provision if any "subgroup" of the party "engages in" terrorist
5
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activity. The Act does not define "subgroup," and

case

law does not illuminate the meaning of

this term. We therefore consider legislative history to help discern its meaning. See, e.g.,
Matter of L-A-C-, 26 l&N Dec. 516, 518 (BIA 2015) ("Where the statutory language is wiclear,
we consider legislative history to help discern congressional intent.").

Section 212(a)(3)(B)(vi)(III) was added to the Act in October 2001 by section 41 l(a)(l)(G)
of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001, Pub. L. No. 107-56, l l5 Stat. 272, 348 (effective
Oct. 26, 200 l). A report issued by the House Judiciary Committee regarding this provision
indicates that it was intended to encompass "any group which has a significant subgroup that

carries out [terorist] activities." H.R. Rep. No. 107-236, pt. l, at 63 (2001) (emphasis added).
The Foreign Affairs Manual likewise provides that a subgroup relationship exists wider section
212(a)(3)(B)(vi)(III) of the Act only "where there are reasonable growids to believe that
[a subgroup] is subordinate to, or afated with, [the larger group] and the [subgroup] is
dependent on, or otherwise relies upon [the larger group] in whole or in part to support or
maintain its operations." Vol. 9 Foreign Affairs Manual § 302.6-2(B)(3)(h) (CT:VISA-67
03-01-2016) (emphasis added).

We find this explication of the term "subgroup" to be persuasive. We therefore conclude that
an alleged affiliation between a political party, such as the BNP, and a recognized terrorist
organization is insufficient to establish that the party is itself an widesignated terrorist
organization wider section 212(a)(3)(B)(vi)(III) of the Act, unless it is shown that the party
significantly affiliates with the terrorist organization such that the terrorist organization may be
considered a "subgroup" of the party or vice versa. See H.R. Rep. No. 107-236, pt. l, at 63.
Evidence of significant affiliation, or a "subgroup" relationship, includes proof that a terrorist

organization or party is subordinate to or is dependent on, or otherwise relies in whole or in part,
on the larger political party at issue to support or maintain its operations. See Vol. 9
Foreign Affairs Manual § 302.6-2(B)(3)(h). For example, wider this definition a student or
military wing of a political party may qualify as a "subgroup" within the meaning of section
212(a)(3)(B)(vi)(III) of the Act. See Viegas v. Holder, supra (finding that a group qualified as a
terrorist organization because most members of its "military wings" engaged in terrorism).
Under this framework, factual determinations concerning authorization and significant
affiliation will necessarily widerlie any legal conclusion regarding the BNP's status as an

widesignated terrorist organization wider section 212(a)(3)(B)(vi)(III) of the Act. With respect
to such factual determinations, the respondent bears the ultimate burden of proof, if the
"evidence indicates" that the terrorism bar to asylum wider sections 208(b)(2)(A)(v),
212(a)(3)(B), and 24l(b)(3)(B)(iv) of the Act "may apply." 8 C.F.R. § 1240.8(d); see also
Matter of S-K-, supra, at 939. Where there is sufficient evidence to trigger the respondent's
burden of proof under 8 C.F.R. § 1240.8(d), the respondent must rebut the bar's potential
applicability by a "preponderance of the evidence."

However, to trigger the respondent's burden of proof wider 8 C.F.R. § 1240.8(d), the relevant
regulatory history reflects that the evidence presented must amount to "more than an allegation"
that a mandatory bar to relief is applicable. Comments to Asylum and Withholding of
Deportation Procedures, 53 Fed. Reg. 11,300-01, 11,302 (proposed Apr. 6, 1988). According to
this history, the evidence presented must "reasonably indicateO the presence of a basis for a
6
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mandatory denial" in order to prompt an alien to present rebuttal evidence under 8 C.F.R.
§ 1240.8(d). Id (emphasis added) (rejecting the contention that "even a scintilla of evidence" is
sufficient to trigger an alien's burden).
We therefore hold that the evidence as a whole must "reasonably indicate" that the bar to
relief under section 212(a)(3)(8) of the Act may apply to trigger the respondent's burden under
8 C.F.R. § 1240.8(d) of rebutting the bar's potential applicability by a "p-eponderance of the
evidence ." If the respondent's burden is so triggered, then under the preponderance of the
evidence standar~ the respondent must demonstrate that it is "probably true" that the BNP is not
an undesignated terrorist organization, where the determination of "'truth" is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 l&N Dec. 77, 79-80
(Comm'r 1989) (holding that in evaluating the evidence, "[t]ruth is to be detennined not by the
quantity of evidence alone but by its quality") . In the event he is unable to demomtrate by a
preponderance of the evidence that the BNP is not "terrorist" in nature , the respondent must
"demonstrate by clear and convincing evidence that [he] did not know, and should not
Section
reasonably have known, that the [BNP] was a terrorist organiz.ation."
212(a)(3)(B)(i)(VI) of the Act.
Taken as a whole, we conclude upon de novo review that the evidence submitted by the
parties attributing bombings and other violent acts to BNP members, along with evidence
indicating that the BNP hasbeen allied with lslamist terrorist organizations, reasonably indicates
that the BNP may qualify as an undesignated terrorist organimion under section
212(a)(3)(B)(vi)(III) of the Act (IJ . at 25-28; Exhs. 3, 68) . See 8 C.F.R. § 1240.8(d). Thus, it
fell to the respondent to establish by a preponderance of the evidence presented in this particular
case that it is "probably true" that the BNP does not fit within the definition of an undesignated
terrorist organi7.ation under this provision . See id ; see also Matterof E-M-,supra.
The Immigration Judge found that the respondent was unable to meet his burden of proof in
this regard (IJ . at 25-28) . Pursuant to the legal framewodc outlined above, we cannot affinn this
conclusion .
As noted, the record reflects that some BNP members - as well as members of other
opposition groups, with which the BNP hasbeen politically aligned - have engaged in bombin~
and other violent acts in Bangladesh (IJ . at 25-28; Exh. 3, 68) .
In addition, the
Immigration Judge found that the BNP repeatedly called for strikes, many of which ultimately
turned violent (IJ . at 26; Exh. 9). However, as discussed above, evidence showing that
individual members of the BNP and its affiliates have committed terrorist acts is insufficient, in
and of itself: to establish that the BNP is an undesignated terrorist organimion under section
212(a)(3)(B)(vi)(III) of the Act See Khan v. Holder,supra;Hussainv. Mukasey,supra, at 538.
To the extent that the Immigration Judge ultimately concluded that the leadership of the BNP has
instigated or authorized the violent acts committed by BNP members, we find the
Immigration Judge's conclusion to be clearly erroneous (l.J. 25-28) . See Matter of R-S-H-,
23 l&N Dec. 629, 637 (BIA 2003) ("[A] finding is 'clearly erroneous' when although there is
evidence to support it, the reviewing court on the entire evidence is left with the definite and fum
conviction that a mistake hasbeen committed .") .

7
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The Imgration Judge's conclusion in this regard is based on: statements from Awami
League ("AL") government officials, accusing the BNP's leadership of instigating violence;

evidence that the AL-government has begun to prosecute BNP leaders for authorizing such
violence; and other sources, attributing bombings and other violence to BNP members
(l.J. at 25-28). The record nevertheless suggests that there is a significant history of antagonism
and reprisal between the AL-controlled government, the BNP, and its political partners (Exhs. 3,
6B). The record further suggests that prosecutors and security forces acting on behalf of the
AL-controlled government have targeted individual members and leaders of the BNP on account
of their political affiliation (l.J. at 27; Exhs. 3, 6B).

Thus, the fact that the Bangladeshi government has arested and initiated prosecutions

against the BNP's leaders and accused them of authorizing violence is not a reliable basis for
concluding that BNP leaders have actually authorized such violence. The Immigration Judge
acknowledged that the AL-controlled government's decision to initiate these criminal
prosecutions and to make these accusations may have been politically motivated (l.J. at 27). The
record supports this view, indicating that when either the BNP or AL wins an election, both
parties entrench their power by stafg the judiciary and security forces with their own
supporters, use the justice system to harass and marginalize their political opposition, and initiate
criminal prosecutions mostly against opposition leaders and activists. Independent observers
have found strong reason to question official accounts from security forces who have killed and
arested members of the opposition accused of participating in violence (Exh. 6B at 26). These
observers found little justification for these arests and killings, many of which were later shown
to be politically motivated (Exh. 6B at 26).
In light of the history of antagonism and reprisal between the AL-controlled government, the

BNP, and its political partners, the Immigration Judge improperly relied on the AL government's
representations for the proposition that the BNP's leaders have, in fact, authorized BNP members
to engage in violence. See Zhen Nan Lin v. U.S. Dep't of Justice, 459 F.3d 255, 269-70
(2d Cir. 2006) (finding unreliable a report that relied, in turn, entirely "on the opinions of
Chinese government officials who appear to have powerful incentives to be less than candid on
the subject of their government's persecution of political dissidents"). Significantly, the record
does not reflect whether any members of the BNP's leadership have been successfully
prosecuted for and convicted of authorizing BNP party members to engage in violence.
While reliable sources independent of the AL government, including reports from
nongovernmental organizations and international news agencies, show that individual BNP
members have committed, and have been accused of committing, violent acts, the Immigration
Judge was clearly erroneous to the extent that she characterized such evidence as confirming that
the BNP's leadership authorized such violence (l.J. at 25-28; Exhs. 3, 6B). For instance, there is
record evidence indicating that after the government charged BNP leader Khaleda Zia and other
BNP members with perpetrating a bombing, the BNP denied the attack and condemned the
violence (Exhs. 3, 6B). Cf Hussain v. Mukasey, supra, at 539 (inferring authorization where a
group fails to "criticize, or make efforts to curb," its members' violent acts).
Based on this record, we conclude that the Immigration Judge's determination that the BNP
leadership authorized its members to engage in violence is clearly erroneous (l.J. at 26-28;

Exhs. 3, 6B). The record in this case indicates that the BNP's leadership has condemned such
8

Appendix Published September 20, 2018

38

Appendix

NIPNLG Practice Advisory: Challenging a 'Tier III'
Terrorism Determination

(b)( 6)

violence, and, while the AL government blames the leadership of the BNP opposition for the
violence, such evidence is tmreliable.
As a consequence,· we will reverse the
Immigration Judge's conclusion that the respondent has not established by a preponderanceof
the evidence that the BNP does not authorize - or "engage in" - terrorist activity as an
orgaoiution within the meaning of section 212(a)(3)(B)(vi)(III)of the Act (IJ . at 25-28).
The Immigration Judge also erred in finding that the BNP is a terrorist organization under
section 212(a)(3)(B)(vi)(III) of the Act ~ a consequence of its affiliations with recognized
terrorist groups (I.J. at 26). While the BNP has affiliated with such groups to form coalition
governments and as political allies in opposition to the AL, there is no evidence that the BNP
significantly affiliates with these groups, such that these organi7.ations would qualify as
"subgroups" of the BNP within the meaning of section 212(a)(3)(B)(vi)(III)of the Act under the
aiteria discussed above.
For instance, although the BNP politically aligned itself with one terrorist group, the JMB, in
the past, the Immigration Judge did not acknowledge in her decision that the BNP-controlled
government of Bangladesh banned the JMB in 2005 and, under public pressure, initiated a
crackdown on the JMB that same year, arresting, prosecuting, and convicting hundreds of the
group's leaders and members following a series of bombings perpetrated by the JMB
(Exh. 3 at 76). Similarly, while the record suggestsanother group, the JEI, was a political ally of
the BNP in the Bangladeshi parliament, there is no indication that the BNP's leadership
sanctions the JEI's violent activities (Exbs . 3, 68). Notably, the OHS on appeal does not assert
that the BNP was a terrorist orgaoimion when it controlled the Bangladeshi government from
2001to 2006 - when the JEI was a member of its coalition government.
The record further reflects that the BNP's political alliances with the JMB, JEI, and other
groups are weak, are not driven by a shared ideology, and are used to mobilize anti-government
support (Exbs . 3, 68). There is no indicationthat the JMB, the JEI, or other similar groups with
which the BNP has allied are subordinate to, are dependent on, or otherwise rely upon the BNP
in whole or in part to support or maintain their operations. Because the record does not establish
that the BNP significantly affiliates, or has a subgroup relationship, with these groups, we will
reverse the ImmigrationJudge's determinationthat the BNP's political affiliations with the JMB,
the JEI, or any similar group bring the BNP within the definition of an undesignated terrorist
organizationunder section 212(a)(3)(B)(vi)(III)of the Act.
We will reverse the Immigration Judge's conclusion that the respondent is inadmissible
under section 212(a)(3)(B)(i) of the Act (I.J. at 29). Based on the foregoing, we conclude that
the respondent has shown by a preponderanceof the evidence that the bar to relief under, inter
alia, section 212(a)(3)(B)(i)(VI)of the Act does not apply. In other words, he has shown it is
"probably true" that the BNP, of which he is, inter alia, a member, does not fall within the
definition of an undesignated terrorist organizationunder section 212(a)(3)(B)(vi)(III)of the Act.
Accordingly, the respondent is statutorily eligible to seek asylum and withholding of removal
under section 24l(b)(3) of the Act
We observe that, while neither the Immigration Judge nor this Board has jurisdiction to
adjudicate a waiver to the mandatory bar to relief, section 212(d)(3)(B)(i) of the Act permits the
Secretary of State, prior to the imtigation of removal proceedings, or the Secretaryof Homeland
9
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.

.

Security at any time, upon consultation with other agency officials, the power to grant a

discretionary waiver to the bar contained at section 212(a)(3)(B) of the Act. In order to ensure
that this matter is ripe for review of any potential waiver request from the respondent to the DHS,
the Immigration Judge should have determined whether, in the absence of the material support
bar, the respondent would be eligible for asylum or withholding of removal. In any case, as we
are now reversing the Immigration Judge's finding that the respondent is ineligible for asylum
and withholding of removal as a result of his inadmissibility under section 212(a)(3)(B)(i) of the
Act, we will remand the record to the Immigration Judge for her to assess in the first instance
whether he has met his burden of proof for the relief for asylum and witholding of removal
under section 241(b)(3) of the Act.
We

note

that,

on

appeal,

the

Department

of

Homeland

Security

challenges

the

Immigration Judge's favorable credibility finding in this case, asserting that various
discrepancies in the respondent's testimony, inconsistent evidence, the implausibility of his
claim, and the lack of sufficient corroborating evidence render the respondent incredible
(DHS's Appeal Brief at 18-25). This Board must defer to the Immigration Judge's factual
findings, including findings as to the credibility of testimony, unless they are clearly erroneous.
See 8 C.F.R. § 1003.l(d)(3)(i); see also Matter of S-H-, 23 l&N Dec. 462, 464-65 (BIA 2002)

(stating that the Board must defer to the factual determinations of an Immigration Judge in the
absence of clear error); Matter of A-S-, 21 l&N Dec. 1106, 1109-12 (BIA 1998) (noting that
because an Immigration Judge has the ability to see and hear witnesses, he or she is in the best
position to determine the credibility of such witnesses). We find no clear error in the
Immigration Judge's favorable credibility finding, which she made despite consideration of the
various discrepancies between the respondent's oral testimony and the documentary evidence
(l.J. at 18). See 8 C.F.R. § 1003.l(d)(3)(i); see also Matter of J-Y-C-, 24 l&N Dec. 260
(BIA 2007).

On remand, the parties should be afforded an opportunity to update the record, and to make
any additional legal and factual arguments desired regarding the respondent's eligibility for relief
from removal. The Board expresses no opinion regarding the ultimate outcome of these
proceedings.
Given our instant remand, we do not reach the issue of the DHS's appeal of the Imigration
Judge's determination that the respondent had met the burden of proof for deferral of removal

pursuant to 8 C.F.R.

§ 1208.17, or the parties' related arguments on appeal.

Accordingly, the following orders will be entered.
ORDER:

The respondent's appeal is sustained.

FURTHER ORDER: The record is remanded to the Immigration Judge for further
proceedings consistent with the foregoing opinion and for the entry of a new decision.

10
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APPLICATION: Asylum; withholdingof removal; Convention Against Torture
On February 19, 2016, the Immigration Judge i~ued a decision finding the respondent
removable as charged, and denying his applications for asylum and withholding of removal
pursuant to sections 208 and 24l(b)(3) of the Immigration and Nationality Act (the "Act; ,
8 U.S.C. §§ 1158 and 123l(b)(3), respectively, and withholding of removal under the
Convention Against Torture ("CAT") pursuant to 8 C.F.R. § 1208.16(c)(2), because he had
engaged in terrorist activity in Bangladesh. However, she granted the respondent deferral of
removal under the CAT pursuant to 8 C.F.R. § 1208.17. The respondent, a native and citizen of
Bangladesh, timely appealed the ImmigrationJudge' s denial of asylum, withholding of removal
under section 24l(b)(3) of the Act and withholding of removal under the CAT.
The Department of Homeland Security ("DHSj also appealed, challenging the Immigration
Judge' s grant of deferral of removal under the CAT. The respondent' s appeal will be sustained,
and the record will be remanded to the ImmigrationJudge for requiredbackgroundchecks.
The Board reviews an Immigration Judge' s findings of fact, including credibility
determinationsand the likelihoodof future events, under a "clearly erroneous" standard. 8 C.F.R.
§ 1003. l(d)(3)(i); Matter of Z-W- , 26 I&N Dec. 586 (BIA 2015). We review all other issues,
including questions of law, judgment, or discretion, under a de novo standard. 8 C.F.R.
§ 1003.l(d)(3)(ii).
The Immigration Judge found that the respondent was ineligible for asylum, as well as
withholding of removal under section 241(b)(3) of the Act and withholdingof removal under the
CAT, because he had engaged in terrorist activity by providing material support to a group of two
or more individuals,whether organiz.edor not, which engages in, or has a subgroupwhich engages
in, terrorist activities, to wit, the Bangladesh Nationalist Party ("BNP''). See sections
212(a)(3)(8)(i)(I) of the Act, 8 U.S.C. § l 182(a)(3)(8)(i)(I). She found that, at all times relevant
to the respondent' s situation, the BNP was an undesignated (Tier Ill) terrorist organization,as it
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1w espoused violence in destabilizingand overthrowing'the governmentin order to regain power
and control of Bangladesh, and has in fact engaged in such violence (I.J. at 30-33; Exh. 4;
Exh. 10, Tabs T, V and W; Exh. 13,Tam L, N, 0, P and R). See MatterofS-K-, 23 I&N Dec. 936
(BIA 2006). In addition, she found that the respondentknew, or reasonably should have known,
that the BNP was engaged in terrorist activities (I.J. at 33-34). Specifically, she found that the
respondent engaged in terrorist activities by: (1) joining the BNP, as prohibited by section
212(a)(3)(8)(i)(VI) of the Act; (2) soliciting members for the BNP, as prohibited by section
212(aX3)(8)(iv)(V)(cc)of the Act; and (3) providing material support to the BNP, in the form of
recruiting members throughconductinga successfulpublic relatiom and advertisingcampaign,as
prohibited by section 212(a)(3X8)(iv)(VI)of the Act (I.J. at 34-36; Tr. at 23-24, 75-82). See
section 212(a)(3)(8)(iv)(VI) of the Act (defining "material support" broadly); see generally
Singh-Kaurv. Ashcroft, 385 F.3d 293 (3d Cir. 2004) (observing that the Act does not provide an
exhaustive list of activities constituting material support, and finding that setting up tents and
providing food constitute material support).
On appeal, the respondent argues that the BNP was not a terrorist organizationand that, even
if it was, the respondent, as a low-level member with limited education, did not know and could
not reasonably have known that it was. To resolve whether the respondent's membership in the
BNP renders him inadmissiblemder section 212(a)(3)(8)(i)(VI) and thus ineligible for relief we
must first articulate a legal framework for determining when a political party, such as the BNP,
"engages in ... [terrorist] activities" within the meaning of section 212(a)(3X8)(vi)(III)of the
Act. Second, we must detennine whether the BNP's alleged affiliationswith recognizedterrorist
organi:zationsunder section 212(aX3)(8)(vi)of the Act sufficientlyestablish that the BNP is itself
a terrorist organization under this provision. Finally, we must decide whether the record in this
case supports the Immigration Judge's conclusion that the respondent 1w not met his burden of
proving that the terrorism bar is inapplicable.

Ultimately, whether a group, such as the BNP, falls within thedefinition of an undesignated
terrorist organization under section 212(a)(3XB)(vi)(III)of the Act is a legal issue we review de
novo. 8 C.F.R. § 1003.l(d)(3)(ii). We nevertheless review the Immigration Judge's findings of
fact underlying this determination for clear error. See 8 C. F.R. § 1003.l(d)(3)(i);see also
Matter of Z-Z-O-, 26 l&N Dec. 586, 591 (BIA 2015) (holding that the Board "will accept the
underlying factual findings of the ImmigrationJudge unless they are clearly erroneous, and ...
will review de novo whether the mderlying facts found by the ImmigrationJudge ... resolve any
other legal issues that are raised") .
Generally under the Act, a group is designated as a ''terrorist organi:zatiQn"either by the
Secretary of State pursuant to section 219 of the Act, 8 U.S.C. § 1189, or by publishing the
designation in the Federal Register after the Secretary determines, in consultation with the
Attorney General or Secretary of Homeland Security, that the group engages in ''terrorist
activity."1 See sections 212(a)(3)(8)(vi)(I),(II) of the Act. However,even if not so designated,a

1

The term "terrorist activity" encompasses,among other things, "[a]n assassination," "[t)he use
of any ... explosive, fireann, or other weapon or dangerous weapon or dangerous device (other
than for mere personal monetary gain), with intent to endanger, directly or indirectly,the safety of
2
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'groupmay qualify as an undesignated"terrorist organization"if it is composed of "a group of two
or more individuals, whether organizedor not, whichengages in, or has a subgroupwhich engages
in [terrorist]activities." Section 212(a)(3)(B)(vi)(lll)of the Act. Nevertheless, even if an alien is
a member of an undesignated terrorist organizationhe or she remains eligible to seek asylum and
withholding of removal, if he or she can "demonstrate by clear and convincing evidence that
[he or she] did not know, and should not reasonably have known, that the organization was a
terrorist organization." Section 212(a)(3)(B)(i)(VI)of the Act.
Unlike with designated terrorist organizations under sections 212(a)(3)(B)(vi)(I)and (II), a
determination regarding a group's status as an undesignatedterrorist organization under section
212(a)(3)(B)(vi)(III)of the Act must be made on a case-by-case basis, in connection with an
individual application for immigration benefits. See U.S. Citizenship and Immigration Secvs.,
Dep't of Homeland Security, Terrorism-Related Inadmissibility Grounds (TRIG), uscis.gov
(follow "Laws" hyperlink; and then follow "Terrorism- Related Inadmissibility Grounds"
hyperliok); see also Melanie Nezer, The MaterialSupport Problem: Where US. Anti-Terrorism
Laws, Refugee Protection,and ForeignPolicy Collide, 13 Brown J. World Aff. 177, 179 (2006).
For this reason, any determination regarding the BNP's status as an undesignated terrorist
organi:zationunder section 212(a)(3)(B)(vi)(III)of the Act is case-specific and must be based on
the facts presented in each individual case.
Central to the Immigration Judge's decision to deny the respondent's application for asylum
and withholding of removal were her determinationsthat: the respondent was a member of the
BNP; the respondent was unable to show by a preponderanceof the evidence that the BNP is not
an undesignated terrorist orgaoi:zationunder section 212(a)(3)(B)(vi)(III)of the Act; and he was
unable to demonstrate by clear and convincing evidence that he did not know and should not
reasonably have known about the BNP's terrorist nature (LJ. at 30-36). See sections
208(b)(2)(A)(v), 212(a)(3)(B)(i)(VI), 24l(b)(3)(8) of the Act; 8 U.S.C. §§ 1208.16(d)(2),
1240.8(d). The respondent's membership in the BNP at all relevant times is not in dispute.
Moreover, it is also well-settled that the respondent's, or the BNP's, intentions to achieve a
legitimatepolitical objectiveare irrelevantto whether section 212(a)(3)(B) of the Act applies. See,
e.g., Maner of S-K-, supra, at 940-41. Nevertheless,we are unaware of any published decision
from the Board or the Federal courts of appeals which has concluded that the BNP - a widely
recognized and longstanding political party in a democratic political system - qualifies as an
undesignatedterrorist organizationunder section 212(a)(3)(B)(vi)(III)of the Act.
To determine whether the BNP is an undesignated terrorist organization, we must first
ascertain whetherthe statutory language which sets forth the definition of an undesignatedterrorist
organizationin section 212(a)(3)(B)(vi)(III)of the Act has a plain and unambiguousmeaning.See
KMart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988). We make such a determination by
referring "to the [statutory]language itself, the specific context in which the language is used, and
the broader context of the statute as a whole." Robinson v. Shell Oil Co., 519 U.S. 337, 340-41
(1997).

one or more individuals or to cause subsmntialdamage to property," and "a threat, attempt, or
conspiracytodo any of the foregoing." Sections 212(a)(3)(B)(iii)(IV)-(VI)of the Act.
3
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The ImmigrationJudge first found that the BNP is "a group ... which engages in ... [terrorist]
activities" within the meaning of section 212(a)(3)(B)(vi)(III) of the Act because the record
indicates that BNP members have committed violent acts which qualify as "terrorist activity"
under section 212(a)(3)(B)(iii)of the Act (l.J . at 30-33). There is no clear error in the Immigration
Judge's finding that BNP members have participated in violent conduct in Bangladesh
(I.J. at 30-33). Nevertheless, even imuming that these acts qualify as "terrorist activity" within
the meaning of section 212(a)(3)(B)(iii), that does not nece~arily establish that the BNP is
"a group ... which engages in" such activity within the meaning of section 212(a)(3)(B)(vi)(lll)
of the Act.
The United States Court of Appeals for the Seventh Circuit has concluded that the phrase "a
group ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III)of the Act is
ambiguous because it remains unclear whethera group which contains some members who resort
to terrorist acts, without the group's sanction, has "engage[d] in" terrorist activity.
Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008). After reviewing cases relating to the
constitutional right of free imociation and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act ~arily
requires
an undesignated terrorist organization to authoriz.e, ratify, or otherwise approve or condone
terrorist activity committed by its individual members. See id. (citing NAACP v. Claiborne
HardwareCo., 458 U.S. 886, 930-32 (1982)).
We concur with the Seventh Circuit's remoning and hold that the phrase "a group ... which
engages in" terrorist activity under section212(a)(3)(B)(vi)(III)of the Act requires some evidence
that a group authoriz.es,ratifies, or otherwise approves or condones terrorist activity committed by
its members. Id. Absent such evidence, a political party such as the BNP cannot be deemed an
undesignatedterrorist organizationunder section212(a)(3)(B)(vi)(III)of the Act. Khan v. Holder,
766 F.3d 689, 699 (7th Cir. 2014) ("An entire organization does not automatically become a
terrorist organizationjust because some membersof the group commit terrorist acts. The question
is one of authorization.j (citing Hussain v. Mukasey,supra, at 538 (holdingthat "[a]n organization
is not a terrorist organizationjust because one of its members commits an act of armed violence
without direct or indirect authorizationj) .
Evidenceof authorizationmay be direct or circumstantial,andauthori7.ationmay be reasonably
inferred from, among other things, the metthat most of an organization'smemberscommit terrorist
activity or from the failure of a group's leadership to condeom or curtail its members' terrorist
acts. See Viegas v. Holder, 699 F.3d 798, 802 (4th Cir. 2012) (stating that the DHS had met its
initial burden of establishingthat the terrorismbar may apply based on evidencethat "most, if not
all," of the factions in the Front for the Liberationof the Enclave of Cabinda, of which the alien
was a member, "include military wings [that] engaged in violence"); see also Hussainv. Mukasey,
supra, at 539 (finding that, where members of an organization to which an alien belonged
"committed a number of acts of armed violence" against a rival group, and the group's leadership
"did not aiticize , or make efforts to curb, that violence[,] an inference that it was authorized is
inescapable; . An ImmigrationJudge's findingthat a group authorizesterrorist activity is subject
to a clearly erroneous standard of review. See, e.g., Matter of G-K-, 26 l&N Dec. 88, 97
(BIA 2013) (holding that determinationsregardingan actor's motives, andthe link between his or
her motives and actions, are findings of fact which the Board reviews for clear error). Whether
4
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the Im.migrationJudge clearly erred in renderingher finding of such authori7.8tionin this particular
case is addressed below.
The Immigration Judge's determination that the BNP qualifies as an undesign&erlt.errorist
organi7.ationunder section 212(a)(3)(8)(vi)(II[) of the Act also rests on her detennination that the
BNP has affiliated with recognized terrorist organizations (l.J. at 30-31). Specifically, she
observed that "(t]he BNP has entered into political alliances with organizations on the U.N.
Security Council['s] list and the U.S. State Department'slist, includingthe domestic terror groups
Jamaat-ul-MujahideenBangladesh("JMB"), HarkatulJihad al Islami-Bangladesh("HJI"), and the
Ansarullah Bangla Team ("ABT") which is an off-shoot of the militant student wing of the
Jamaat-e-Islami ("JEr')" (I.J. at 30; U.S. Dep't of State, Bureau of Counterterrorist,
Country Reports on Terrorism 2014, South and Central Asia Overview,at 4). While there is no
clear error in the Immigration Judge's finding that the BNP haspolitically affiliated with such
groups, we disagree with her legal determination that the BNP is itself a terrorist organi7.ation
under section 212(a)(3)(8)(vi)(II[) of the Act as a consequenceof these affiliations.
The plain language of section 212(a)(3)(B)(vi)(III)of the Act does not provide that a group
becomesan undesignatedterrorist organiz.ationas a consequenceof its "affiliation" with a terrorist
organiz.ation,whether designated or undesignated. We find that inte1pretingthis provision to
include groups who are merely affiliated with recognizedterrorist organi7.8tionswould run afoul
of the presumption that Congress acts deliberately when it "includes particular language in one
section of a statute but omits it in another sectionof the same Act" E.g., Russellov. UnitedStates,
464 U.S. 16, 23 (1983). Moreover,we find that section 212(a)(3)(B)(i)of the Act does not render
an alien inadmissibleas a consequenceof his or her affiliation with a terrorist organi7.8tion- at the
very least, it requires an alien to be a ''member" or a "representative"of such a group. See sections
212(a)(3)(B)(i)(IV),(V), (VI), (B)(v) of the Act

We observe that Congress outlined two separate grounds of in;Mtmissibilityunder section
212(a)(3), not applicable here, which render an alien inadmissible ifhe or she is "affiliated" or
"associated" with certain groups. See sections 212(a)(3)(D)(i), (F) of the Act (rendering
inadmissible an alien "affiliated with the Communist or any other totalitarian party," or who is
"associated with a terrorist organization" and who intends to engage in activity which could
endanger the welfare, safety, or security of the United States, respectively). These provisions
reflect that Congress knew how to render inadmissiblecertain aliens, or groups, affiliated with or
associated with terrorist organizations, but it chose to exclude such a provision from section
212(a)(3XB)of the Act
Accordingly,the plain languageof section212(a)(3XB) suggeststhat a group's mere affiliation
with a terrorist organi7.8tion,without more, will not bring it within the ambit of section
212(a)(3)(B)(vi)(lll)of the Act See Hamdanv. Rumsfeld,548 U.S. 557, 578 (2006) (holding''that
a negative inference may be drawn from the exclusion of language from one statutory provision
that is included in other provisions of the same statute"). Holding otherwise would lead to absurd
results - namely, an alien who directly affiliates or associates with, but is not a member or
representativeof, a terrorist organi7.ationwould not be inadmissibleunder section 212(a)(3)(8) of
the Act, while an alien who indirectly associateswith a terrorist organization,by way of his or her
membershipin a political party which, in turn, affiliatesor associateswith a terrorist organi7.8tion,
would be inadmissible. See Matter of Fajardo Espinoza,26 l&N Dec. 603, 606 (BIA 2015)
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'(holdingthat the Board may only deviate from the plain meaning of the statutory text when it is
necessary "to avoid absurd results").
This point is significantbecause, while the languageof section 212(aX3)(B)(vi)(III)of the Act
does not reach political parties that merely "affiliate" or "associate" with a terrorist organization,
a party would clearly fall within the definition of an undesigoated terrorist organiz.ationset forth
under this provision if any "subgroup" of the party "engages in" te.rroristactivity. The Act does
not define "subgroup," and case law does not illuminate the meaning of this term. We therefore
consider legislative histocy to help discern its meaning. See, e.g., Matter of L-A-C-, 26 l&N
Dec. 516, 518 (BIA 2015) ("Where the statutory language is unclear, we consider legislative
history to help discern congressional intent.'').
Section 212(aX3XBXvi)(III)was added to the Act in October 2001 by section 41 l(a)(l)(G) of
the Uniting and StrengtheningAmericaby ProvidingAppropriateTools Requiredto lnta"ceptand
Obstruct Te.rrorismAct of 2001, Pub. L. No. 107-56, 115 Stat. 272, 348 (effective Oct. 26, 2001).
A report issued by the House Judiciary Committee regarding this provision indicates that it was
intended to encompass "any group which has a significant subgroup that carries out [terrorist]
activities." H.R. Rep. No. 107-236,pt. 1, at 63 (2001) (emphasis added). The Foreign Affairs
Manual likewise provides that a subgroup relatiomhip exists under section 212(a)(3)(BXvi)(III)
of the Act only "where there are reasonable groundsto believe that [a subgroup) is subordinateto,
or affiliated with, [the larger group] and the [subgroup]is dependent on, or otherwise relies upon
[the larger group] in whole or in part to support or maintain its operations." Vol. 9
Foreign Affairs Manual§ 302.6-2(B)(3)(h) (CT:VISA-6703-01-2016)(emphasis added).
We find this explication of the term "subgroup" to be persuasive. We therefore conclude that
an alleged affiliation between a political party, such as the BNP, and a recognized te.rrorist
orgaoi:zationis insufficientto establish that the party is itself an undesignatedterrorist organization
under section 212(aX3)(B)(vi)(III)of the Act, unless it is shown that the party significandy
affiliates with the te.rroristorganization such that the terrorist organization may be considered a
"subgroup" of the party or vice versa. See H.R. Rep. No. 107-236,pt. 1, at 63. Evidence of
significantaffiliation, or a "subgroup" relationship, includes proof that a terrorist orgaoiz.ationor
party is subordinate to or is dependent on, or otherwise relies in whole or in part, on the larger
political party at issue to support or maintain its operations. See Vol. 9 Foreign Affairs Manual
§ 302.6-2(B)(3)(h). For example, under this definition a student or military wing of a political
party may qualify as a "subgroup" within the meaning of section 212(aX3)(B)(vi)(III)of the Act.
See Viegasv. Holder,supra (findingthat a group qualified as a terrorist organizationbecause most
members of its "military wings" engaged in terrorism).
Under this framework, factual determinations concerning authoriz.ation and significant
affiliation will necessarily underlie any legal conclusion regarding the BNP's status as an
undesignatedterrorist organizationunder section 212(aX3XB)(vi)(III)of the Act With respect to
such factual determinations, the respondent bears the ultimate burden of proof, if the "evidence
indicates" that the terrorism bar to asylum under sections 208(b)(2)(A)(v), 212(a)(3XB), and
24l(b)(3)(B)(iv)of the Act "may apply." 8 C.F.R. § 1240.8(d); see also Matter ofS-K-, supra,
at 939. Where there is sufficient evidence to trigger the respondent's burden of proof under
8 C.F.R. § 1240.8(d), the respondent must rebut the bar's potential applicability by a
"preponderanceof the evidence."
6
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However, to trigger the respondent's bwden of proof under 8 C.F.R. § 1240.8(d), the relevant
regulatory history reflects that the evidence presented must amount to "more than an allegation"
that a mandatorybar to relief is applicable. Comments to Asylum and Withholdingof Deportation
Procedures, 53 Fed. Reg. 11,300-01, 11,302 (proposed Apr. 6, 1988). Accordingto this history,
the evidencepresentedmust "reasonablyindicate[]the presence of a basis for a mandatorydenial"
in order to prompt an alien to present rebuttal evidence under 8 C.F.R. § 1240.8(d). Id ( emphasis
added) (rejectingthe contention that "even a scintilla of evidence" is sufficientto trigger an alien's
bwden).
We therefore hold that theevidence as a whole must "reasonably indicate" thatthe bar to relief
under section212(a)(3)(B)of the Act may apply to trigger the respondent's burden under 8 C.F.R.
§ 1240.8(d)of rebutting the bar's potential applicabilityby a "preponderanceof the evidence." If
the respondent's bwden is so triggered, then under the preponderanceof the evidence standard,
the respondent must demonstrate that it is "probably true" that the BNP is not an undesignated
terrorist organization, where the determination of '"truth" is made based on the mctual
circumstances of each individual case. Matter of E-M-, 20 l&N Dec. 77, 79-80 (Comm'r 1989)
(holding that in evaluatingthe evidence, "[t]ruth is to be detemrinednot by the quantityof evidence
alone but by its quality"). In the event he is unable to demonstrate by a preponderance of the
evidence that the BNP is not "terrorist" in nature , the respondentmust "demonstrate by clear and
convincingevidence that [he] did not know, andshould not reasonablyhave known, that the [BNP]
was a terrorist organization." Section 212(a)(3)(B)(i)(VI)of the Act.
Taken as a whole, we conclude upon de novo review that the evidence submittedby the parties
attributing bombings and other violent acts to BNP members, along with evidence indicatingthat
the BNP has been allied with lslamist terrorist organizations, reasonably indicates that the BNP
may qualifyas an undesignatedterrorist organiz.ationunder section212(a)(3)(B)(vi)(III)of the Act
(l.J. at 30-33; Exh. 4; Exh. 10, Tabs T, V andW; Exh. 13, Tabs L, N, 0 , P andR). See 8 C.F.R.
§ 1240.8(d). Thus, it fell to the respondent to establish by a preponderance of the evidence
presented in this particular cme that it is "probably true" that the BNP does not fit within the
definition of an undesignated terrorist organization under this provision. See id; see also
Matterof E-M-,supra.
The Immigration Judge found that the respondent was unable to meet his bwden of proof in
this regard (l.J. at 30-33). Pursuantto the legal frameworkoutlined above, we cannot affirm this
conclusion.
As noted, the record reflects that some BNP members - as well as membersof other opposition

groups, with which the BNP has been politically aligned - have engaged in bombings and other
violent acts in Bangladesh (l.J. at 30-33). In addition, the ImmigrationJudge found that the BNP
repeatedly called for strikes, many of which ultimately turned violent (LJ. at 32-33; Exh. 4;
Exh. 10, Tabs T, V and W; Exh. 13 Tab R). However, as discussedabove, evidence showingthat
individual members of the BNP and its affiliates have committed terrorist acts is insufficient, in
and of itself, to establish that the BNP is an undesignated terrorist organi7Jltionunder section
212(a)(3)(B)(vi)(III)of the Act. See Khan v. Holder,supra; Hussainv. Mukasey,supra, at 538.
To the extent that the ImmigrationJudge ultimatelyconcluded that the leadershipof the BNP has
instigated or authorized the violent acts committed by BNP memb«s, we find the Immigration
Judge's conclusion to be clearly erroneous (l.J. 30-33). See Matter of R-S-H-, 23 l&N
7
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.
Dec. 629, 637 (BIA 2003) ("[A] finding is 'clearly erroneous' when although there is evidence to
support it, the reviewing court on the entire evidence is left with the definite and firm conviction
that a mistake has been committed.").
The ImmigrationJudge's conclusionin this regard is based on: statementsfrom Awami League
("AL") governmentofficials, accusing the BNP's leadershipof instigatingviolence;evidencethat
the AL-governmenthasbegun to prosecute BNP leaders for authorizing such violence; and other
sources, attributing bombings and other violence to BNP members (I.I. at 30-33). The record
neverthel~ suggests that there is a significant history of antagonism and reprisal between the
AL-controlledgovernment,the BNP, and its political partners (I.I. at 14; Exhs. 4, 10 and 13). The
record further suggests that prosecutors and security forces acting on behalf of the AL-controlled
governmenthave targeted individualmembers and leaders of the BNP on account of their political
affiliation (I.I. at 32; Exh. 10, Tabs T, V and W; Exh. 13 Tab R).
Thus, the fact that the Bangladeshigovernmenthasarrested and initiated prosecutionsagainst
the BNP's leaders and accused them of authorizing violence is not a reliable basis for concluding
that BNP leaders have actually authorized such violence. The ImmigrationJudge acknowledged
that the AL-controlled government's decision to initiate these aiminal prosecutiom and to make
these accusations may have been politically motivated (LI. at 31). The record supports this view,
indicating that when either the BNP or AL wins an election, both parties entrench their power by
staffing the judiciary andsecurity forces with their own supporters, use thejustice systemto harass
and marginalize their political opposition, and initiate criminal prosecutiom mostly against
opposition leaders and activists. Independentobservers have found strong reason to question
official accounts from security forces who have killed and arrested members of the opposition
accused of participating in violence (Exh. 10, Tab W). These omervers found little justification
for these arrests and killings, many of which were later shown to be politically motivated (Id.).
In light of the history of antagonism andreprisal between the AL-controlledgovernment,the
BNP, and its political partners, the ImmigrationJudge improperly relied on the AL government's
representationsfor the proposition that the BNP's leaders have, in fact, authorized BNP members
to engage in violence. See Zhen Nan Lin v. U.S. Dep't of Justice, 459 F.3d 255, 269-70
(2d Cir. 2006) (finding unreliable a report that relied, in tum, entirely "on the opinions of Chinese
governmentofficials who appearto have powerful incentives to be 1~ than candid on the subject
of their government'spersecutionof politicaldissidents"). Significantly, the record does not reflect
whether any members of the BNP's leadership have been successfully prosecuted for and
convicted of authorizing BNP party members to engage in violence.
While reliable sources independent of the AL government, including reports from
nongovernmental organizations and international news agencies, show that individual BNP
members have committed, and have been accused of committing, violent acts, the Immigration
Judge was clearly erroneous to the extent that she characterized such evidence as coofirmingthat
the BNP's leadership authorized such violence (I.I. at 30-33). For instance, there is record
evidence indicating that after the government charged BNP leader Khaleda.Zia and other BNP
members with perpetrating a bombing, the BNP denied the attack and condemned the violence
(Exh. 10, Tab P). Cf Hussain v. Mukasey, supra, at 539 (inferring authorization where a group
fails to "criticize, or make efforts to curb," its members' violent acts).
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· Based on this record, we conclude that the Immigration Judge's determination that the BNP
leadership authorized its membersto engage in violence is clearly erroneous (lJ. at 30-33). The
record in this case indicatesthat the BNP' s leadership bas condemned such violence, and, while
the AL governmentblames the leadershipof the BNP opposition for the violence, such evidence
is unreliable. As a comequence, we will reverse the Immigration Judge's conclusion that the
respondentbas not establishedby a preponderanceof the evidencethat the BNP does not authorize
- or "engage in" - terrorist activity as an organization within the meaning of section
212(a)(3)(8Xvi)(III)of the Act (I.J. at 30-33).
The Immigration Judge also erred in finding that the BNP is a terrorist organization under
section 212(a)(3)(B)(vi)(III)of the Act as a consequenceofits affiliatiom with recognizedterrorist
groups (IJ. at 30-31). While the BNP bas affiliated with such groups to form coalition
governments and as political allies in opposition to the AL, there is no evidence that the BNP
significantly affiliates with these groups, such that these organizations would qualify as
"subgroups" of the BNP within the meaning of section 212(a)(3)(B)(vi)(III)of the Act under the
criteria discussed above.
For instance, although the BNP politically aligned itself with one terrorist group, the JMB, in
the past, it is significant that the BNP-controlledgovernmentof Bangladesh banned the JMB in
2005 and, under public pressure, initiated a crackdown on the JMB that same year, arresting,
prosecuting, and convicting hundreds of the group's leaders and members following a series of
bombings perpetrated by the JMB (IJ. at 21; Exh. 10, Tab Sat 149). Similarly, while the record
suggests another group, the JEI, was a political ally of the BNP in the Bangladeshi parliament,
there is no indication that the BNP's leadership sanctions the JEI's violent activities (Exh. 4,
Tabs C and E; Exh. 10, Tab JJ). Notably, the OHS on appeal does not assert that the BNP was a
terrorist organwtion when it controlled the Bangladeshi government from 2001to 2006 - when
the JEI was a member of its coalition government
The record further reflects that the BNP's political alliances with the JMB, JEI, and other
groups are weak, are not driven by a shared ideology, and are used to mobilize anti-government
support (Exh. 4, Tabs C and E; Exh. 10, Tab JJ). There is no indicationthat the JMB, the JEI, or
other similar groups with which the BNP bas allied are subordinate to, are dependent on, or
otherwise rely upon the BNP in whole or in part to supportor maintain their operations. Because
the record does not establish that the BNP significantlyaffiliates, or bas a subgroup relationship,
with these groups, we will reverse the ImmigrationJudge's determinationthat the BNP's political
affiliations with the JMB, the JEI, or any similar group bring the BNP within the definition of an
undesignatedterrorist organi7.ationunder section 212(a)(3)(B)(vi)(III)of the Act
We will reverse the ImmigrationJudge's conclusion that the respondent is inadmissibleunder
section 212(a)(3)(B)(i) of the Act (IJ. at 36). Based on the foregoing, we conclude that the
respondent bas shown by a ireponderance of the evidence that the bar to relief under, inter alia,
section 212(a)(3)(B)(i)(VI)of the Act does not apply. In other words, he has shown it is "probably
true" that the BNP, of which he is, inter alia, a member, does not fall within the definition of an
undesignated terrorist organization under section 212(a)(3)(B)(vi)(III)of the Act Accordingly,
the respondent is statutorily eligible to seek asylum and withholdingof removal.
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Turning to the respondent's application,we note that, on appeal, the Departmentof Homeland
Security challenges the ImmigrationJudge's favorable credibility finding in this case, asserting
that various inconsistencies and implausibilities in the respondent's testimony and his asylum
application render him incredible (DHS's Appeal Brief at 10-13). This Board must defer to the
ImmigrationJudge's factual findin~ including findingsas to the credibility of testimony,unless
they are clearly erroneous. See 8 C.F.R. § 1003.l(d)(3)(i); see also Matter of S-H-, 23 l&N
Dec. 462, 464-65 (BIA 2002) (stating that the Board must defer to the factual detenninations of
an ImmigrationJudge in the absence of clear error); Matterof A-S-, 21 l&N Dec. 1106, 1109-12
(BIA 1998) (noting that because an ImmigrationJudge hasthe ability to see and hear witnesses,
he or she is in the best position to determinethe credibility of such witnesses). We find no clear
error in the Immigration Judge's favorable credibility finding (I.J. at 23). See 8 C.F.R.
§ 1003.l(d)(3)(i); see also Matter of J-Y-C-, 24 l&N Dec. 260 (BIA 2007). In addition, the
Immigration Judge found that the respondent had sufficiently corroborated his claims with
documentaryevidence, which the DHS does not contest on appeal (I.J. at 23).
Given these findings, and the Immigration Judge's other mctual findin~ of record, we
concludethat the evidence establishesthat the respondentsufferedpast persecution in Bangladesh
on account of his political opinion. Moreover,the DHS hasnot rebutted the presumptionthat the
respondenthasa well-foundedfear of persecutionon the basis of his original claim, either through
a showing of a fundamental change in circumstances,or by showing that internal relocation to
avoid future persecution is possible and is reasonable. 8 C.F.R. § 1208.13(b)(l)(i). Finally, in the
absence of evidence of any egregious adverse factors, we find that asylum is warrantedas a matter
of disaetion . See Matterof Pula, 19 l&N Dec. 467,474 (BIA 1987).
In light of the foregoing, we need not reach the issue of the respondent's application for
withholdingof removalunder section241(b)(3) of the Act, or the DHS' s appeal of the Immigration
Judge's detennination that the respondent had met the burden of proof for deferral of removal
pursuant to 8 C.F.R. § 1208.17, or the parties' related arguments on appeal.

Accordingly,the following orders will be entered.
ORDER: The respondent' s appeal is sustained.
FURlHER ORDER: Pursuant to 8 C.F.R. § 1003.l(d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the Department of Homeland Security the
opportunity to complete or update identity, law enforcement, or security investigations or
examinations,and further proceedin~, if necessary,and for the entry of an order as provided by
8 C.F.R. § 1003.47(h).

'
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Date:
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In re: (b)(6)
IN REMOVAL PROCEEDINGS
MOTION
ON BEHALF OF RESPONDENT:
ON BEHALF OF OHS:

-

• Esquire

Richard C. Jacobs
Assistant Chief Counsel

APPLICATION: Reconsideration

The responde nt, a native and citizen of Bangladesh , has filed a motion to reconsider th e
Board 's decis ion dated November 17, 20 16. In that decision , the Board dismissed the
respondent's appeal from the Immigration Judge 's decision deny ing the respondent's
applications for asylum , withholding of removal, and protection under the Convention Against
Torture. The Department of Homeland Security (OHS) has filed an opposition to the motion ,
and the respondent has filed a re~ly. The motion will be granted and the record will be
remanded to the Immigration Judge .
·
A motion to reconsider must identify an error of fact or law in the Board's prior decision.
See section 240(c)(6) of the Immigration and Nationality Act, 8 U.S.C. § 1229a(c)(6) ; 8 C.F.R.
§ 1003.2(b); Matter ofO-S-G-, 24 I&N Dec. 56 (BIA 2006) (finding that a motion to reconsider
must allege a mater ial factual or legal error or argue a change in law).
The respondent's applications for relief were based on his assertions that he was targeted by
police and by Awami League (AL) activists due to his public support of the Bangladesh
Nationalist Party (BNP).
The Board's last decis ion determined that the Immigration Judge's findings of fact, including
the finding that the respondent was credible, were not clearly erroneous. The Board also
concurred with the Immigration Judge's conclus ions of law.
Upon further review, we agree with the respondent that the Board's last decision incorrectly
affirmed the Immigration Judge's finding that the BNP is a Tier III terrorist organization under
section 212(a)(3)(B)(vi)( III) of the Act, 8 U.S.C. § 1182(a)(3)(B) (vi)(III) and that the respondent
is ineligible for asylum and withholding of remova l due to the terrorist bar at section
1

The parties are responsible for notifying the United States Court of Appeals for the Eleventh
Circuit about this decision.
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208(b)(2)(A)(v) of the Act, 8 U.S.C. § 1158(b)(2)(A)(v). In the last decision, the Board first
determined that the DHS met its burden to establish that the BNP may be a Tier III terrorist
organization through country conditions reports and news articles that documented activities of
the BNP from 1996 to 2015 (I.J. at 11-15). See 8 C.F.R. § 1240.8(d). The Board went on to
agree with the Immigration Judge that the respondent did not thereafter meet his burden, through
a preponderance of the evidence, that the terrorist bar was not applicable (1.J. at 15-18).
The respondent argued on appeal that the BNP cannot be found to be a Tier III terrorist
organization simply because certain members or supporters committed acts that were not
authorized or supported by the BNP leadership. The Board's last decision did not specifically
address these arguments. The decision did, however, reference evidence that allegedly showed
the BNP leadership was implicated in orchestrating violence. Upon further review, however, we
find that neither the Board's decision, nor the Immigration Judge's decision , identified evidence
that actually established that the BNP leadership authorized, supported, or condoned terrorist acts
or other violent acts. The Immigration Judge cited to a 2013 State Department report that
references an incident in which police accused the BNP of having bomb making materials in its
headquarters and the BNP accused police of making baseless claims to cover up the raid of the
headquarters and the unwarranted arrest of BNP leaders. See United States Dept. of State,
Bureau of Democracy, Human Rights, and Labor, Country Reports on Human Rights Practices
for 2013, Bangladesh (Exh. 4, Tab O at 129). The report further states that the BNP's Acting
Secretary General was charged with 52 criminal counts and detained for 91 days (Id). However,
· no evidence has been identified to show that this BNP leader or any other BNP leader was
actually convicted of any terrorist activity, including making bombs or inciting others to do so.
Nor is there identified evidence showing that BNP leaders made statements authorizing or
condoning violent acts. While the Immigration Judge referenced evidence that neither the BNP ,
nor the AL took steps to ensure that their supporters desisted from committing violent acts, he
cited to evidence from 1996, which is 12 years before the respondent joined the BNP (I.J. at 1 1;
Exh. 5 Tab A at 2). We are not convinced that such evidence is sufficiently relevant to this
matter. Additionally, we are not convinced that other evidence documenting mere accusations
against BNP leaders, without more, is adequate to demonstrate that the BNP leaders authorized
or condoned violence.
Furthermore, we concur with the reasoning set out by the Seventh Circuit that the phrase "a
group . . . which engages in" terrorist activity under section 2 I 2(a)(3)(B)(vi)(III) of the Act
requires some evidence that a group authorizes, ratifies, or otherwise approves or condones
terrorist activity committed by its members. Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir.
2008). Absent such evidence , a political party such as the BNP cannot be deemed an
undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act. See Khan
v. Holder, 766 F.3d 689, 699 (7th Cir. 2014) ("An entire organization does not automatically
become a terrorist organization just because some members of the group commit terrorist acts.
The question is one of authorization.") (citing Hussain v. Mukasey, supra, at 538 (holding that
"[a]n organization is not a terrorist organization just because one of its members commits an act
of armed violence without direct or indirect authorization ")).

In this case, the DHS did not identify evidence to establish that the BNP leadership
authorized terrorist activity.

Additionally , while the Immigration Judge made findings that
2
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certain leaders were accused of promoting violence, his finding that the BNP is a Tier III terrorist
organization was based only on evidence of the actions of some of its members (I.J. at 17-18).
Given the lack of evidence that the BNP leadership authorized these actions, we conclude that
the DHS did not meet its burden to show that the BNP may be a Tier III terrorist organization
and the burden was not shifted to the respondent. See 8 C.F.R. § 1240.8(d). Accordingly, the
respondent is not ineligible for asylum or withholding of removal based on the terrorism bar.
We also conclude, on reconsideration, that the respondent's past harm based on his BNP
membership and activities rose to the level of persecution. See Delgado v. US. Att '.YGeneral,
487 F.3d 855, 861 (11th Cir. 2007) (the Immigration Judge must consider the cumulative effect
of the acts in assessing whether past persecution has occurred). Our last decision did not
consider all of the acts of harm carried out against the respondent. The respondent was attacked
twice by AL supporte rs, and the second attack resulted in hospitalizat ion (Tr. at 28, 35-43).
While the respondent' s hospitalization was brief, the respondent observes that his departure from
the hospital occurred whe n he escaped in a wheelchair with the assistance of hospital staff after
one of his attackers came to the hospital with weapons and other AL activists (Tr. at 39-43). The
respondent was taken to a nurse's home to hide until he could be returned in the night to his
parents' home (Tr. at 42-43). Even then, AL activists came to the home, threatened his parents,
and forced the respondent to flee again (Tr. at 44-46). After the respondent fled to Dhaka , he
continued to be pursued by AL supporters (Tr. at 46-50). These experiences, coupled with an
attack on the respondent by police, a period of detention, numerous threats by AL members, and
what appear to be false charges lodged by police against the respondent for an action that
occurred after he left the country, cumulatively constitute harm rising to the level of persecution.

See id
Furthermo re, given that the police participated in some of the respondent's abuse, the
respondent demonstrated that the government is unwilling or unable to protect him, contrary to
the Immigration Judge's finding.
Based on these findings, the respondent has a regulatory presumption of a well-founded fear
of persecution in Bangladesh. 8 C.F.R. § 1208.13(b)( l ). The DHS bears the burden of rebutting
that presumption. 8 C.F.R. § 1208.13(b )(1)(ii). Accordingly, we will remand the record for
further proceedings. On remand, the parties will be given the opportunity to present additional
evidence, includin g testimony. 2
ORDER: The motion to reconsider is granted.
FURTHER ORDER: The appeal is sustained and the decision of the Immigration Judge that
the BNP is an undesignated terrorist organization is reversed.
2

On remand, any finding that the respondent can avoid future persecution through internal
relocation shall be based on specific evidence in the record. The evidence of record
demonstrates that the district of Sylhet has a history of election related violence (Exh. 5-1). No
evidence was identified to establish that conditions in Sylhet have changed.
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FURTHER ORDER: The record is remanded for further proceedings consistent with the
foregoing opinion and for the entry of a new decision.

4
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, Esquire

ON BEHALFOF OHS:

Julie Laughlin
AssociateLegal Advisor

CHARGE :

Notice: Sec.

212(a)(7)(AXi)(I),I&N Act [8 U.S.C. § l 182(a)(7)(A)(i)(I)]Immigrant- no valid immigrantvisa or entry document (conceded)

APPLICATION: Asylum; withholdingof removal; Convention Against Torture

In a decision datedMay 19, 2015, an ImmigrationJudge denied the respondent's application
for asylum under section 208(b) of the Immigration and Nationality Act, 8 U.S.C. § 1158(b),
withholding of removal pursuant to section 24l(b)(3)(A) of the Act, 8 U.S.C. § 123l(b)(3)(A),
and protection under the Convention Against Torture ("CAT"), 8 C.F.R. §§ 1208.16(c), 1208.17,
1208.18. The respondent has appealed from that decision. The respondent has also submitted
additional evidence on appeal, which we construe as a motion to remand . 1 The appeal will be
sustained and the motion will be denied.

I. FACTUALAND PROCEDURALHISTORY
In 2005, the respondent, who is a native and citizen of Bangladesh, became a member of the
Bangladesh Nationalist Party ("BNP")--the main opposition political party in Bangladesh
(IJ . at 4; Exhs. 3-4; Exh. 8 at 15, 22; Tr. at 29-31). As a member of the BNP, the respondent
attended party mee~
and marches, and, starting in 2014, helped to recruit new BNP members
(IJ. at 4; Tr. at 29-31). The respondentclaims that hew~ attacked by members of Bangladesh's
ruling party , the Awami League ("AL; , on three occasions (IJ . at 6-9; Exh. 3 at 5; Tr. at 10,
22-40). Believing that he would suffer fwtbecharm at the hands of AL membecs, the respondent
fled Bangladeshin2014 (IJ . at 6-9; Exhs. 3-4; Tr. at 10, 22-40).
On November 13, 2014, the respondentapplied for admission at the port of entry in Hidalgo,
Texas, and was not then in possessionof a valid entry document (IJ . at l; Exh. l; Tr. at 10). The

Department of Homeland Security ("OHS") commenced removal proceedings, charging the
1

The respondent' s fee waiver request is granted. See 8 C.F.R. § 1003.8(a)(3).
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respondent with being removable from the United States pursuant to section 212(a)(7)(A)(i)(I) of
the Act, 8 U.S.C. § l 182(a)(7)(A)(i)(I)~ as ari immigrant who lacked a valid immigrant visa or
other entry document (I.J. at 1; Exh. l; Tr. at 10). The respondent conceded his removability and
requested asylum, withholding of removal, and rrotection under the CAT (LJ. at 1, 6-9; Exh. l;
Exh. 3 at 5; Tr. at 10, 22-40).
The Immigration Judge found the respondent to be credible but concluded that be was
ineligible for asylum and withholding of removal due to his inadmissibility under section
212(a)(3)(B)(i)(VI) of the Act, 8 U.S.C. § l 182(a)(3)(B)(i)(VI), as a member of the BNP-which
the Immigration Judge deemed to be an undesignated te.rrorist organization under section
212(a)(3)(B)(vi)(ID) of the Act (I.J. at 3-6). 2 But for the respondent's inadmissibility under
section 212(a)(3)(B) of the Act, the Immigration Judge would have granted the respondent's
application for asylum under section 208(b) of the Act based on showings of past persecution
and a well-founded fear of future persecution in Bangladesh on account of his political opinion
(I.J. at 6-9; Exh. 3 at 5; Tr. at 10, 22-40).
The respondent appealed. While his appeal was pending, the respondent submitted
additional evidence and requested that we take administrative notice of this evidence and remand
the record to the Immigration Judge. The DHS filed its opposition to the appeal. The DHS
additionally opposes the respondent's motion and argues that the additional evidence submitted
on appeal does not warrant remand. 3
II. ISSUES
To resolve whether the respondent's membership in the BNP renders him inadmissible under
section 212(a)(3)(B)(i)(VI) and thus ineligible for relief we mmt first articulate a legal
framework for determining when a political party, such as the BNP, "engages in ... [terrorist]
activities" within the meaning of section 212(a)(3)(B)(vi)(III) of the Act. Second, we must
determine whether the BNP's alleged affiliations with recogni:red terrorist organizations under
section 212(a)(3)(B)(vi) of the Act sufficiently establish that the BNP is itself a terrorist
organization under this provision. Finally, we must decide whether the record in this case
supports the Immigration Judge's conclusion that the respondent bas not met his burden of
proving that the terrorism bar is inapplicable. 4
2

The Immigration Judge additionally concluded that the respondent did not meet his burden of
establishing that be is eligible for deferral of removal \Dlder the CAT (I.J. at 9-10). See 8 C.F.R.
§§ 1208.17, 1208.18.
3

The Board requested supplemental briefing from the parties in this matter. We acknowledge
and appreciate the helpful briefs submitted by the parties and amicus curia, Attorney tmJ11

-·
4

The DHS does not challenge on appeal the Immigration Judge's alternative ruling that be
would grant the respondent's application f<r asylum but for the respondent's inadmissibility
under section 212(a)(3)(B) of the Act (DHS Brief at 1-5), and we consider any issues in that
regard to be waived. See Matter of L-G-H-, 26 I&N Dec. 365, 366 n. l (BIA 2014).
(continued ... )
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Ill. STANDARD OF REVIEW
Ultimately, whether a group, such as the BNP, falls within the definition of an undesignated
terrorist organization under section 212(a)(3)(B)(vi)(III)of the Act is a legal issue we review
de novo. 8 C.F.R. § 1003.l(d)(J)(ii). We neverthelessreview the ImmigrationJudge's findings
of fact underlying this determination for clear error. See 8 C.F.R. § 1003.l(d)(3Xi); see also
Matter of Z-Z-0-, 26 l&N Dec. 586, 591 (BIA 2015) (holding that the Board ''will accept the
underlying factual findings of the ImmigrationJudge unless they are clearly erroneous, and ...
will review de novo whether the underlying facts found by the Immigration Judge ... resolve
any other legal issues that are raised") .
IV. ANALYSIS
A. UndesignatedTerrorist Organization
Generally under the Act, a group is designated as a ''terrorist organization" either by the
Secretary of State pursuant to section 219 of the Act, 8 U.S.C. § 1189, or by publishing the
designation in the Federal Register after the Secretary determines, in comultation with the
Attorney General or Secretary of Homeland Security, that the group engages in "terrorist
activity."5 See sections 212(a)(3)(B)(vi)(I), (II) of the Act However, even if not so designated,
a group may qualify as an undesignated"terrorist organization" if it is composed of "a group of
two or more individuals, whether organized or not, which engages in, or has a subgroup which
engages in [terrorist]activities." Section 212(aX3)(B)(vi)(ID)of the Act. Nevertheless, even if
an alien is a member of an undesignatedterrorist organintion he or she remains eligible to seek
asylwn and withholding of removal, if he or she can "demonstrate by clear and convincing
evidence that [he or she] did not know, and should not reasonably have known, that the
organizationwasa terrorist organization." Section212(aX3)(B)(i)(VI)of the Act.
Unlike with designated terrorist organiz.atiomunder sections 212(a)(3)(B)(viXI)and (II), a
determinationregarding a group's status as an undesignatedterrorist organiz.ationunder section
212(a)(3)(B)(vi)(III)of the Act must be made on a case-by-case basis, in connection with an
individual application for immigration benefits. See U.S. Citizenship and ImmigrationServs.,
Dep't of Homeland Security, Te"orism-Related Inadmissibility Grounds (['RIG), uscis.gov
(follow "Laws" hyperlink; and then follow "Terrorism-Related Inadmissibility Grounds"
hyperlink); see also Melanie Nezer, The Material Support Problem: Where U.S. Anti-Terrorism
(...continued)
5

The term ''terrorist activity" encompasses, among other things, "[a]n assassination," "[t]he use
of any ... explosive, fireann, or other weapon or dangerous weapon or dangerousdevice (other
than for mere personal monetary gain), with intent to endanger, directly or indirectly, the safety
of one or more individualsor to cause substantialdamage to property," and "a threat, attempt, or
conspiracyto do any of the foregoing." Sectiom 212(a)(3)(8Xiii)(IV}{VI)of the Act.
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Laws, Refugee Protection, and Foreign Policy Collide, 13 Brown J. World Aff. 177, 179 (2006).
For this reum, any detennination regarding the BNP' s status as an undesignated terrorist
organi7.8tionunder section 212(a)(3)(8)(vi)(III)of the Act is case-specific and must be based on

the facts presented in each individualcase.

Central to the Immigration Judge's decision to deny the respondent's application for asylum
and withholding of removal were his determinationsthat: the respondent was a member of the
BNP; the respondent was unable to show by a preponderanceof the evidence that the BNP is not
an undesignate4~erroristorganization under section 212(a)(3)(8)(vi)(III)of the Act; and he was
unable to demonstrate by clear and convincing evidence that he did not know and should not
reasonably have known about the BNP's terrorist nature (LJ. at 3-6). See sections
208(b)(2)(A)(v), 212(a)(3)(8)(i)(VI), 241(b)(3)(8) of the Act; 8 U.S.C. § 1208.16(d)(2),
1240.8(d).6 The respondent' s membership in the BNP at all relevant times is not in dispute.
Moreover, it is also well-settled that the respondent' s, or the BNP's, intentions to achieve a
legitimate political objective are irrelevant to whedlec section 212(a)(3)(8) of the Act applies.
See, e.g., Matter of S-K- ("Matter of S-K- r), 23 I&N Dec. 936, 940-41 (BIA 2006). 7
Nevertheless, we are unaware of any published decision from the Board or the Federal courts of
appeals which bas concluded that the BNP-e widely recogniud and longstanding political
party in a democratic political system-qualifies as an undesignatedterrorist organization unde.r
section 212(a)(3)(8)(vi)(III)of the Act.
To determine whether the BNP is an undesignated terrorist organimtion, we mmt first
ascertain whethe.r the statutory language which sets forth the definition of an undesignated
terrorist organization in section 212(a)(3)(8)(vi)(III) of the Act bas a plain and unambiguous
meaning. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988). We make such a
detmninalion by referring "to the [statutory] language itself, the specific context in which the
language is used, and the broade.rcontext of the statute as a whole." Robinson v. Shell .Oil Co.,
519 U.S. 337, 340-41 (1997).
1. Group which Engages in Terrorist Activities
The Immigration Judge first found that the BNP is "a group ... which engages in ...
[terrorist] activities" within the meaning of section 212(a)(3)(8)(vi)(III) of the Act became the
record indicates that BNP membe.rshave committed violent acts which qualify as "terrorist
activity" unde.r section 212(a)(3)(8)(iii) of the Act (IJ . at 4-6) . There is no clear e.rrorin the
6

The Immigration Judge's decision did not explicitly rely on the material SUA)Ortbar mde.r
section212(a)(3)(8)(iv)(Vl)(dd)of the Act.

7

This case was late.rremanded to the Board for further proceedingsby the Attorney General in
Matter ofS-K- ("Matter ofS-K- lf'), 24 I&N Dec. 289 (A.G. 2007). Subsequent to remand, we
held that Matter of S-K- II did not affect the precedential nature of the Board's conclusions in
Matter of S-K- I regarding the applicability and interpretationof the mate.rialsupport provisions
in section 212(a)(3)(8)(iv)(VI) of the Act Matter ofS-K- ("Matter ofS-K- lll') , 24 I&N Dec.
475 (BIA 2008).
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Immigration Judge's finding that BNP members have participated in violent conduct in
Bangladesh (U. at 4-5; Exhs. 6-8). Nevertheless • even assuming that these acts qualify as
''terrorist activity" within the meaning of section 212(a)(3)(B)(iii), that does not neoessarily
establish that the BNP is "a group ... which engages in" such activity within the meaning of
section 212(a)(3)(B)(vi)(III) of the Act.
The United States Court of Appea]s for the Seventh Circuit hasconcluded that the phrase
"a group ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act is
ambiguous because it rernairu;
unclear whether a group which contains some members who
resort to terrorist acts, without the group's sanction, has "engage(d] in" terrorist activity.
Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008). After reviewing cases relating to the
constitutional right of free association and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act necessarily requires
an undesignated terrorist organization to authorize, ratify, or otherwise ·approve or condone
terrorist activity committed by its individual members. See id (citing NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 930-32 (1982)).
We concur with the Seventh Circuit's reasoning and hold that the phrase "a group ... which
engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act requires some
evidence that a group authorizes, ratifies, or otherwise approves or condones terrorist activity
committed by its members. Id Absent such evidence, a political party such as the BNP cannot
be deemed an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act.
Khan v. Holder, 166 F.3d 689, 699 (7th Cir. 2014) ("An entire organiwion does not
automatically become a terrorist organization just because some members of the group commit
terrorist acts. The question is one of authoriz.ation.") (citing Hussain v. Mukasey,supra, at 538
(holding that "[a]n organization is not a terrorist organiz.ation just because one of its members
commits an act of armed violence without direct or indirect a~thorization")).
Evidence of authoriz.ation may be direct or circumstantial, and authorization may be
reasonably inferred from, among other things, the fact that most of an organiz.ation's members
commit terrorist activity or from the failure of a group's leadership to condemn or curtail its
members' terrorist acts. See Viegasv. Holder, 699 F.3d 798, 802 (4th Cir. 2012) (stating that the
OHS had met its initial burden of establishing that the terrorism bar may apply based on
evidence that ''most, if not all," of the factions in the Front for the Liberation of the Enclave of
Cabinda, of which the alien was a member, "include military wings [that] engaged in violence");
see also Hussain v. Mwcasey,supra, at 539 (finding that, where members of an organiz.ation to
which an alien belonged "committed a number of acts of armed violence" against a rival group,
and the group's leadership "did not criticize, or make efforts to curb, that violence(,] an inference
that it was authorized is inescapable''). An Immigration Judge's finding that a group authorizes
terrorist activity is subject to a clearly erroneous standard of review. See, e.g., Matter ofG-K-,
26 l&N Dec. 88, 97 (BIA 2013) (holding that determinations regarding an actor's motives, and
the link between his or her motives and actions, are findings of fact which the Board reviews for
clear error). Whether the Immigration Judge clearly erred in rendering his finding of such
authoriz.ation in this particular case is addressed below .

5
Appendix Published September 20, 2018

59

Appendix

NIPNLG Practice Advisory: Challenging a 'Tier III'
Terrorism Determination

. (b) (6)

2. Affiliations with Terrorist Organizations
The Immigration Judge's determination that the BNP qualifies as an undesignated terrorist

organization under section 212(a)(3)(B)(vi)(lll) of the Act also rests on his determination that the

BNP has affiliated with recognized terrorist organizations (l.J. at 4). While there is no clear error
in the Immigration Judge's finding that the BNP has politically affiliated with such groups, we

disagree with his legal determination that the BNP is itself a terrorist organization under section

212(a)(3)(B)(vi)(lll) of the Act as a consequence of these afliations (l.J. at 4; Exh. 6 at 24-26,
35, 48-68).

The plain language of section 212(a)(3)(B)(vi)(III) of the Act does not provide that a group

becomes an undesignated terrorist organization as a consequence of its "affiliation" with a

terrorist organization, whether designated or undesignated. Further, the respondent contends that

interpreting this provision to include groups who are merely affiliated with recognized terrorist

organizations would

run

afoul of the presumption that Congress acts deliberately when it

"includes particular language in one section of a statute but omits it in another section of the
same Act." E.g., Russello

v.

United States, 464 U.S. 16, 23 (1983). In support of this argument,

the respondent asserts that section 212(a)(3)(B)(i) of the Act does not render an alien
inadmissible as a consequence of his or her affiliation with a terrorist organization-at the very

least, it requires an alien to be a "member" or a "representative" of such a group. See sections
212(a)(3)(B)(i)(IV), (V), (VI), (B)(v) of the Act.8

We observe that Congress outlined two separate grounds of inadmissibility under section

212(a)(3), not applicable here, which render an alien inadmissible if he or she is "affiliated" or
"associated" with certain groups.

See sections 212(a)(3)(D)(i), (F)

of the Act (rendering

inadmissible an alien "affiliated with the Communist or any other totalitarian party," or who is

"associated with a terrorist organization" and who intends to engage in activity which could

endanger the welfare, safety, or security of the United States, respectively). These provisions
reflect that Congress knew how to render inadmissible certain aliens, or groups, affiliated with or
associated with terrorist organizations, but it chose to exclude such a provision from section

212(a)(3)(B) of the Act.

Accordingly, the plain language of section 212(a)(3)(B) suggests that a group's mere

afliation with a terrorist organization, without more, will not bring it within the ambit of section
212(a)(3)(B)(vi)(Ill) of the Act. See Hamdan

v.

Rumsfeld, 548 U.S. 557, 578 (2006) (holding

''that a negative inference may be drawn from the exclusion of language from one statutory

provision that is included in other provisions of the same statute"). Holding otherwise would

lead to absurd results-namely, an alien who directly affiliates or associates with, but is not a
member or representative of, a terrorist organization would not be inadmissible under section
212(a)(3)(B) of the Act, while an alien who indirectly associates with a terrorist organization, by

8 Section 212(a)(3)(B)(v) of the Act defines a representative of a terorist organization as "an

officer, official, or spokesman of an organization, and any person who directs, counsels,
commands, or induces an organization or its members to engage in terorist activity."

6
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way of his or her membership in a political party which, in twn, affiliates or associates with a
terrorist organiz.ation,would be inadmissible. See Maner of Fajardo Espinoza, 26 l&N Dec.
603, 606 (BIA 2015) (holding that the Board may only deviate from the plain meaning of the
statutory text when it is necessary ''to avoid absurd results").
This point is significant because, while the language of section 212(a)(3)(B)(vi)(III)of the
Act does not reach political parties that merely "affiliate" or "associate" with a terrorist
organiz.ation, a party would clearly fall within the definition of an undesignated terrorist
organization set forth under this provision if any "subgroup" of the party "engages in" terrorist
activity. The Act does not define "subgroup," and case law does not illuminate the meaning of
this tenn. We therefore consider legislativehistory to help discern its meaning. See, e.g., Maner
of L-A-C-, 26 l&N Dec. 516, 518 (BIA 2015) ("Where the statutory language is unclear, we
consider legislative history to help discern congressionalintent.'').
Section 212(a)(3)(B)(vi)(III)was added to the Act in October 2001 by section 4ll(a)(l)(G)
of the Uniting and StrengtheningAmerica by ProvidingAppropriate Tools Requiredto Intercept
and Obstruct Terrorism Act of 2001, Pub. L. No. 107-56,, 115 Stat. 272, 348 (effective Oct. 26,
2001). A report issued by the House Judiciary Committee regarding this provision indicatesthat
it was intended to encom~ "any group which has a significant subgroup that canies out
[terrorist] activities." H.R. Rep. No. 107-236,pt. 1, at 63 (2001) (emphasis added). The Foreign
Affairs Manual likewise provides that a subgroup relationship exists under section
212(a)(3)(B)(vi)(III) of the Act only "where there are reasonable grounds to believe that [a
subgroup) is subordinateto, or affiliated with, [the larger group) and the [subgroup)is dependent
on, or otherwise relies upon [the larger group] in whole or in part to support or maintain its
operations." Vol. 9 Foreign Affairs Manual § 302.6-2(B)(3)(h) (CT:VISA-67 03-01-2016)
(emphasis added).
We find this explication of the term "subgroup"to be persuasive. We thereforeconclude that
an alleged affiliation between a political party, such as the BNP, and a recognized terrorist
organiz.ation is insufficient to establish that the party is itself an undesignated terrorist
organization under section 212(a)(3)(B)(vi)(UI)of the Act, unless it is shown that the party
significantly affiliates with the terrorist organization such that the terrorist organiz.ationmay be
considered a "subgroup" of the party or vice versa. See H.R. Rep. No. 107-236,pt 1, at 63.
Evidence of significant affiliation, or a "subgroup" relationship, includes proof that a terrorist
organiz.ationor party is subordinateto or is dependenton, or otherwise relies in whole or in part,
on the terrorist organization or party to support or maintain its operations. See Vol. 9 Foreign
Affairs Manual § 302.6-2(B)(3)(h). For example, under this definition a student or military wing
of a political party may qualify as a "subgroup" within the meaning of section
212(a)(3)(B)(vi)(III)of the Act See Viegasv. Holder,supra (finding that a group qualified as a
terrorist organization because most membersof its "military wings" engaged in terrorism).
B. Burden of Proof
Under this framework, factual determinations concerning authorization and significant
affiliation will necessarily underlie any legal conclusion regarding the BNP's statm as an
undesignated terrorist organiz.ationunder section 212(a)(3)(B)(vi)(III)of the Act With respect
7
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to such factual determinations, the respondent bears the ultimate burden of proof, inasmuch as
the "evidence indicates'' that the terrorism bar to asylum under sections 208(b)(2)(A)(v),
212(a)(3)(B), and 24l(b)(3)(B)(iv) of the Act "may apply." 8 C.F.R. § 1240.8(d); see also
Matter of S-K- /,supra,at 939. Where there is sufficient evidence9 to trigger the respondent's
burden of proof under 8 C.F.R. § 1240.8(d), the respondent must rebut the bar's potential
applicability by a "preponderance of the evidence."
However, to trigger the respondent's burden of proof under 8 C.F.R. § 1240.8(d), the relevant
regulatory history reflects that the evidence presented must amount to "more than an allegation"
that a mandatory bar to relief is applicable. Comments to Asylum and Withholding of
Deportation Procedures, 53 Fed. Reg. 11,300-01, 11,302 (proposed Apr. 6, 1988). 10 According
to this history, the evidence presented must "reasonably indicate[] the presence of a basis for a
mandatory denial" in order to prompt an alien to present rebuttal evidence under 8 C.F.R.
§ 1240.8(d). Id (emphasis added) (rejecting the contention that "even a scintilla of evidence" is
sufficient to trigger an alien's burden).
We therefore hold that the evidence as a whole must "reasonably indicate" that the bar to
relief under section 212(a)(3)(B) of the Act may apply to trigger the respondent's burden under
8 C.F.R. § 1240.8(d) of rebutting the bar's potential applicability by a "preponderance of the
evidence." If the respondent's burden is so triggered, then under the preponderance of the
evidence standard, the respondent must demonstrate that it is "probably true" that the BNP is not
an undesignated terrorist organization, where the determination of ''truth" is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80
(Comm'r 1989) (holding that in evaluating the evidence, "[t]ruth is to be determined not by the
quantity of evidence alone but by its quality"). In the event he is unable to demonstrate by a
preponderance of the evidence that the BNP is not "terrorist" in nature, the respondent must
"demonstrate by clear and convincing evidence that [he] did not know, and should not
reasonably have known, that the [BNP] was a terrorist organization."
Section
212(a)(3)(B)(i)(VI) of the Act.

9

As with all evidence in immigration proceedings, it must be "probative and its admission [must
be] fundamentally fair." Matter of D-R-, 25 l&N Dec. 445, 458 (BIA 2011). Moreover, to be
entitled to full evidentiary weight, such evidence must be reliable. See Matter ofL-A-C-, supra,
at 526.
10

This proposed rule was codified at former 8 C.F.R. § 208.14(b) (1991). This provision was
later replaced by 8 C.F.R. § 240.8(d), which was, in turn, transferred and redesignated as 8 C.F.R.
§ 1240.8(d). See Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens;
Conduct of Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10,312, 10,322 (Mar. 6,
1997); see also Burdens of proof in removal proceedings Aliens and Nationality; Homeland
Security; Reorganization of Regulations, 68 Fed. Reg. 9,824-01, 9,838 (Feb. 28, 2003).

8
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V. APPLICATION
Taken as a whole, we conclude upon de novo review that the evidence submitted by the
parties attributing bombings and other violent acts to BNP members, along with evidence
indicatingthat the BNP hasbeen allied with lslamist tenorist organizations, reasonably indicates
that the BNP may qualify as an undesignated tmorist organization under section
212(a)(3)(B)(viXIII)of the Act (I.I. at 4-5 ; Exh. 6 at Tabs A, C-D, 1-K; Exh. 7 at Tab B, N;
Exh. 8). See 8 C.F.R. § 1240.8(d). 11 Thus, it fell to the respondent to establish by a
preponderanceof the evidence presented in this particular case that it is "probably true" that the
BNP does not fit within the definition of an undesignated terrorist organiz.ationunder this
provision. See id; see also ManerofE-M-, supra.
The Immigration Judge found that the respondent was unable to meet his burden of proof in
this regard (IJ . at 4-5). Pursuant to the legal framework outlined above, we cannot affirm this
conclusion.
A BNP Authori:zation
As noted, the record reflects that some BNP members-es

well as members of other
opposition groups, with which the BNP hasbeen politically aligned-have engaged in bombings
and other violent acts in Bangladesh (I.I. at 4-5; Exhs. 6-8). However, as discussed above,
evidence showing that individual members of the BNP and its affiliates have committed tenorist
acts is insufficient, in and of itself, to establish that the BNP is an undesignated terrorist
organization under section 212(a)(3)(B)(vi)(III)of the Act. See Khan v. Holder, supra;Hussain
v. Mukasey, supra,at 538.
Recognizingthis distinction, the ImmigrationJudge ultimately concluded that the leadership
of the BNP has instigatedor authorizedthe violentacts committed by BNP members (I.I. at 4-6).
On the present record, the ImmigrationJudge's conclusion is clearly erroneous (I.I. at 4-6; Exh.
5 at 5; Exh. 6 at 79, 84-85; Exh. 8 at 11, 22). See Maner of R-S-H-, 23 l&N Dec. 629, 637
(BIA 2003) ("[A] finding is 'clearly erroneous' when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and fum convictionthat a mistake
has been committed.").
The Immigration Judge's conclusion in this regard is based on: statements from
AL-governmentofficials, accusing the BNP' s leadership of instigating violence; evidence that
the AL-governmenthasbegun to prosecute BNP leaders for authorizing such violence; and other
11

The DHS did not decline to present evidence in this case. Thus, we need not address the
DHS's appellate argument th.at it does not have the ini.tial burden of presenting evidence to
trigger the respondent's burden of proof under section 8 C.F.R. § 1240.8(d). Cf. Budiono
v. Lynch, 837 F.3d 1042, 1049 (9th Cir. 2016) (citing Maner of~K- /, supra, and holding that
that the DHS has the initial burden to present evidence that raises the inferencethat each element
of the terrorist bar applies).
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sources, attributing bombings and other violence to BNP members (I.J. at 4-6; Exh. 5 at 5; Exh. 6
at 79-90; Exh. 8 at 11, 13-14, 22). The record nevertheless suggests that there is a significant
history of antagonism and reprisal between the AL-controlled government, the BNP, and its
political partners (l.J. at 4-6; Exh. 5 at 5; Exh. 6 at 79-90; Exh. 8 at 11, 22). The record further
suggests that prosecutors and security forces acting on behalf of the AL-controlled government
have targeted individual members and leaders of the BNP on account of their political affiliation
(I.J. at 4-6; Exh. 5 at 5; Exh. 6 at 79-90; Exh. 8 at 11, 22).
Thus, the fact that the Bangladeshi government has arested and initiated prosecutions
against the BNP's leaders and accused them of authorizing violence is not a reliable basis for
concluding that BNP leaders have actually authorized such violence. The Immigration Judge
acknowledged that the AL-controlled government's decision to initiate these criminal
prosecutions and to make these accusations may have been politically motivated (l.J. at 5; Exh 8
at 22). The record supports this view, indicating that when either the BNP or AL wins an
election, both parties entrench their power by stafg the judiciary and security forces with their
own supporters, use the justice system to harass and marginalize their political opposition, and
initiate criminal prosecutions mostly against opposition leaders and activists (Exh. 8 at 13-14,
22). Independent observers have found strong reason to question official accounts from security
forces who have killed and arested members of the opposition accused of participating in
violence (Exh. 8 at 13-14). These observers found little justification for these arests and
killings, many of which were later shown to be politically motivated (Exh. 8 at 13-14).
In light of the history of antagonism and reprisal between the AL-controlled government, the
BNP, and its political partners, the Immigration Judge improperly relied on the AL government's
representations for the proposition that the BNP's leaders have, in fact, authorized BNP members
to engage in violence. See Zhen Nan Lin v. U.S. Dep't of Justice, 459 F.3d 255, 269-70
(2d Cir. 2006) (finding unreliable a report that relied, in tum, entirely "on the opinions of
Chinese government officials who appear to have powerful incentives to be less than candid on
the subject of their government's persecution of political dissidents"). Significantly, the record
does not reflect whether any members of the BNP's leadership have been successfully
prosecuted for and convicted of authorizing BNP party members to engage in violence.
While reliable sources independent of the AL government, including reports from
nongovernmental organizations and international news agencies, show that individual BNP
members have committed, and have been accused of committing, violent acts, the Immigration
Judge's characterization of this evidence as confirming that the BNP's leadership authorized
such violence is clearly erroneous (l.J. at 5; Exhs. 6, 8). For instance, the Immigration Judge did
not acknowledge record evidence indicating that after the government charged Zia and other
BNP members with perpetrating a bombing, "[t]he BNP denied the attack and condemned the
violence" (Exh. 8 at U.K. Home Office Report, 16). Cf Hussain v. Mukasey, supra, at 539
(inferring authorization where a group fails to "criticize, or make efforts to curb," its members'
violent acts).
Based on this record, we conclude that the Immigration Judge's determination that the BNP
leadership authorized its members to engage in violence is clearly erroneous (l.J. at 4-6; Exhs.
5-6, 8). The record in this case indicates that the BNP's leadership has condemned such
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violence, and, while the AL-governmentblames the leade.rshipof the BNP opposition for the
violence, such evidence is unreliable. As a consequence,we will u:verse the Immigration
Judge's conclusion that the respondent has not established by a preponderance of the evidence
that the BNP does not authorize-or "engage[] in"-terrorist activity as an organization within
the meaning of section 212(a)(3)(B)(vi)(III)of the Act (I.J. at 4-5).
B. BNP Affiliations
The Immigration Judge also med in finding that the BNP is a terrorist organimtion under
section 212(a)(3)(B)(vi)(III) of the Act as a consequence of its affiliations with recognized
terrorist groups (I.J. at 4). While the BNP has affiliated with such groups to fonn coalition
governments and as political allies in opposition to the AL, the.re is no evidence that the BNP
significantly affiliates with these groups, such that these organizations would qualify as
"subgroups" of the BNP within the meaningof section212(a)(3)(B)(vi)(lll) of the Act under the
criteriadiscussed above (I.J. at 4; Exh. 6 at 24-26, 35, 48-68).
For instance, although the BNP politically aligned itself with one terrorist group, the
Jamaat-ul Mujahidee.n Bangladesh ("JMB"), in the past, the Immigration Judge did not
acknowledge in his decision that the BNP-controlledgovernmentof Bangladeshbanned the JMB
in 2005 and, under public pressure, initiated a crackdown on the JMB that same year, arresting,
prosecuting, and convicting hundreds of the group's leaders and membe.rsfollowing a series of
bombings perpetrated by the JMB (Exh. 6 at 24-26, 35). Similarly, while the record suggests
another group, the Jamaat-e-Islami ("JEI"), was a political ally of the BNP in the Bangladeshi
parliament, the.reis no indication that the BNP's leade.rshipsanctions the JEI's violent activities
(Exh. 6 at 50-55). Notably, the OHS on appeal does not assert that the BNP was a terrorist
organization when it controlled the Bangladeshigovernment from 200 l to 2006-when the JEI
was a member of its coalition government(OHS Brief at 6 n. l ).
The record further reflects that the nature of the BNP's political alliances with the JMB, JEI,
and othe.r grou~ are weak, not driven by a shared ideology, and are used to mobilize
anti-government support (Exh. 8 at 1-2, 13, 24). There is no indicationthat the JMB, the JEI, or
othe.r similar groups with which the BNP has allied are subordinate to, dependent on, or
othe.rwiserely upon the BNP in whole or in part to support or maintain their operations. Because
the record does not establish that the BNP significantlyaffiliates, or has a subgrouprelationship,
with these groups, we will reve.rse the Immigration Judge's detennination that the BNP's
political affiliations with the JMB, the JEI, or any similar group bring the BNP within the
definition of an undesignatedterrorist organizationunde.rsection 212(a)(3)(B)(vi)(III)of the Act
VI. CONCLUSION
We will reve.rse the Immigration Judge's conclusion that the respondent is inadmissible
unde.rsection 212(a)(3)(B)(i)of the Act (I.J. at 4-6). Based on the foregoing, we conclude that
the respondent has shown by a preponderanceof the evidence that the bar to relief under section
212(a)(3)(B)(i)(VI)of the Act does not apply. In other words, he has shown it is "probably true"
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that the BNP, of which he is a member, does not fall within the definition of an undesignated

terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act 12 Because we are reversing

the Immigration Judge's finding that the respondent is ineligible for asylum as a result of his
inadmissibility under section 212(a)(3)(B)(i) of the Act, we will affirm the Imigration Judge's
uncontested alternative determination that he is otherwise eligible for and deserving of asylum
under section 208(b) of the Act (l.J. at 6-9).
In view of the foregoing disposition, we need not address the respondent's appellate

arguments regarding his eligibility for protection under the CAT (Respondent's Brief at 27-33).
Furthermore, inasmuch as we have disposed of the appeal based on the record considered by the
Immigration Judge, we need not address the additional evidence the respondent has submitted on
appeal. We will therefore deny as moot the respondent's motion for

us

to take administrative

notice of such evidence. Accordingly, the following orders will be entered.
ORDER: The appeal is sustained.
FURTHER ORDER:

The respondent's motion for administrative notice and remand is

denied as moot.
FURTHER ORDER:

Pursuant to 8 C.F.R. § 1003.l(d)(6), the record is remanded to the

Immigration Judge for the purpose of allowing the DHS to complete or update the appropriate
identity, law enforcement, or security investigations or examinations; for further proceedings, if
necessary; and for the entry of an order as provided by 8 C.F.R. § 1003.47(h).

FOR THE BOARD

/

12

For this reason, we do not reach the step of ascertaining whether the respondent did not know,
and should not reasonably have known, that the BNP was a terrorist organization (I.J. at 5-6).
See section 212(a)(3)(B)(i)(VI) of the Act.
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File:

(b) (6)

In re:

(b)( 6)

- Orlando, FL

Date:

l£C 16 281&

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:

(b) (6)

, Esquire

ON BEHALF OF DHS: Sarah K. Mazzochi
Assistant Chief Counsel
CHARGE:
Notice: Sec.

212(a)(7)(A)(i)(I), I&N Act (8 U.S.C. § 1182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document

APPLICATION: Asylum; withholding of removal; Convention Against Torture

The Department of Homeland Security ("OHS'') appeals from May 7, 2015, and January 11,
2016, 1 Immigration Judge decisions granting the respondent' s application for asylum under
section 208 of the Immigration and Nationality Act, 8 U.S.C. § 1158. The respondent is a native
and citizen of Bangladesh. Because the Immigration Judge granted the respondent' s application
for asylum, he did not address the respondent's application for withholding of removal under
section 241(b)(3) of the Act, 8 U.S.C. § 1231(bX3), or his request for protection under the
Convention Against Torture ("CAT'') . We will remand the record for further proceedings.
We review factual findings, including credibility findings, for clear error. 8 C.F.R.
§ 1003.l(d)(3)(i); Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter of S-H-,
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all
other issues de novo. 8 C.F.R. § 1003.1(d)(3)(ii).
The respondent entered the United States without a valid entry document on or about July 3,
2013. A Notice to Appear was issued on August 7, 2013, and the respondent had a credible fear
interview the same day. He later filed an asylum application, requesting asylum, withholding of
removal, and protection under CAT, and alleging past persecution and a well-founded fear of
persecution on account of his membership in a particular social group and his political opinion,
as well as a likelihood of torture .
1

The Immigration Judge' s first decision addressed the respondent' s general eligibility for
asylum, and the second decision addressed whether the teITOrism bar under section
212(a)(3)(B)(i)(VI) of the Act, 8 U.S.C. § 1182(a)(3)(B)(i)(V() was applicable.
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On appeal, DHS argues that the Immigration Judge clearly erred in finding the respondent
credible. DHS contends that the respondent did not show that the Bangladeshi government is
unable or unwilling to protect him from his persecutors . DHS also contends that it is reasonable
for the respondent to internally relocate . In addition, DHS asserts that the respondent is barred
from asylum and withholding of removal under section 24l(bX3) and CAT under the terrorism
bar, and is not eligible for deferral of removal wider CAT for failure to meet his burden of proof .

First, we affirm the Immigration Judge's determination that the respondent is not subject to
the terrorism bar under section 212(a)(3)(B) of the Act Contrary to DHS's assertion, the
Immigration Judge alternatively concluded that even if DHS had met its burden of proof to show
that the evidence reasonably indicated the terrorism bar may apply, the respondent had rebutted
the bar's potential applicability by establishing by a preponderance of the evidence presented in
this particular case that it is "probably true" that the BNP does not fit within the definition of an
undesignated terrorist organi:mtion under section 212(aX3)(B) of the Act (1/ 11/16 I.J. at 6).
8 C.F .R . § 1240.8(d) . Thus, the respondent is not statutorily barred from the relief he seeks .
Next, we discern no clear error in the Immigration Judge's positive credibility determination .
8 C .F.R. § 1003.l(d)(3)(i). This "clearly erroneous" standard does not entitle the reviewing body
to reverse the finding of a trier of fact merely because the reviewing body is convinced it would
have decided the case differently . Anderson v. City of BessemerCity, North Carolina,470 U.S.
564, 574 (1985) . When there are two permissible views of the evidence, the fact-finder's choice
between the two cannot be deemed clearly erroneous . Id Under the REAL ID Act, an
Immigration Judge may base his credibility determination on the demeanor, candor, or
responsiveness of the respondent; the inherent plausibility of the respondent's account; and the
consistency between the respondent's written and oral statements, without regardto whether an
inconsistency goes to the heart of a respondent's claim. Section 208(b)(l)(B)(iii) of the Act,
8 U.S.C . § l 158(b)(l)(B)(iii).
DHS argues that the respondent was not credible in his testimony, but we discern no clear
error in the Immigration Judge's findings to the contrary . For example, the respondent
reasonably explains that he thought the asylum officer was referring to the position he held in the
Bangladesh Nationalist Party ("BNP") when he joined in 2009, given the subsequent questions
relating to that time period . The respondent submitted information in his asylum application
regarding all of the BNP positions he held . Exh . 2, Tab Eat 28, Exh . 2; Tab A at 4-6, 13-15.
The respondent did provide slightly varied answers as to how many people attacked him on
_,
2010, and@l@W,2013, but we discern no clear error in the Immigration Judge's
finding reasonable the respondent's explanation that he made a mistake with the numbers, and
inferring that it was not particularly reasonable to expect an accurate headcount when a group of
people were hitting you with hockey sticks or trying to drown you (I.J. at 6-7; Exh . 2, Tab Eat
27; Tr. at 41, 45, 88). DHS alleges that the respondent embellished his injuries from his credible
fear interview to his asylum application to his testimony before the Immigration Judge, but the
credible fear interviews reveals that the respondent was not asked about the details of the injuries
he sustained (Exh . 2, Tab Eat 26-30).
In contrast to DHS's assertion, the record indicates that the respondent and his parents are
speaking in general terms about how police handle similar incidents with BNP members and not

2
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about a particular police report any of them filed (Exh. 2, Tab Bat 14-15; Exh. 2, Tab Eat 28;
Exh. 3, Tab Q, at 144-45;Tr. at 44). The record belies DHS's assertion that the respondentfled
to Dhaka and then the United States in order to avoid the criminal charges against him.
, 2013, and taken to the hospital, where he
Specifically,the respondentwas attacked on
remained lDltil
, 2013. He went into hiding, but then learned that his sister needed
medical treatmenton
, 2013, and took her to Dhaka for the treatmentand remainedthere
to
2013, and
with her. The treatment for the respondent's sister lasted from
the respondent remained with his sister in the hospital for the duration of the treatment. The
respondent first learned of the purportedly false charge against him on~
, 2013, when he
already was in Dhaka. Exh. 3, Tab M at 131-32;Exh. 3, Tab Nat 133-34; Exh. 3, Tab Pat
137-43;Tr. at 45-48.

rt.p•@M,
W@M

The respondent reasonably explains that he did not provide his temporary address in Dhaka
on his asylum application (the respondent was there a few weeks), but instead listed his
Banglasdesh(Exh. 2, Tab A at l; Exh. 2, Tab Eat 26). DHS's
permanent address in 1111111
~ertion that he did not accurately describe the purportedly false charges against him is not
supported by the record, which indicates that the charge is for "Offense of Law and Order
Breaking" (Exh. 3, Tab O at 135-36). In sum, the supposed problems with the respondent's
testimony either are not supported by the record or the respondent provides reasonable
explanations for them. For these reasons, the positive credibility determination is not clearly
erroneous.
As discussed above, we discern no clear error in the ImmigrationJudge's positive credibility
determination and affirm the Immigration Judge's determination that the respondent is not
subject to the terrorism bar. However, we will remand the record for further proceedings. In
particular, the Immigration Judge should determine whether the Bangladeshi government is
unable or unwilling to protect the respondent from his persecutors, and whether it is reasonable
for the respondent to internally relocate (using the appropriate burden of proof, as applicable).
As relevant, the Immigration Judge should determine whether DHS rebutted the respondent's
presumption of a well-foundedfear of future persecution. We ask that the ImmigrationJudge
also determine whether the respondent is eligible for withholding of removal and protection
underCAT. We make no statement as to the merits of the respondent's applications for
asylum,withholdingof removal, and CAT.
Accordingly,the followingorder will be issued.
ORDER: The record is remanded for further proceedingsconsistentwith this order, and for
the entry of a new decision.

FOR THE BOARD

"
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Date:

- Orlando, FL

File: (b) (6)

JAN 3 0 2017

In re: (b) (6)

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:
ON BEHALF OF OHS:

(b) (6)

, Esquire

Kevin E. Stanley
Assistant Chief Counsel

CHARGE:
Notice:

Sec.

212(a)(7)(A)(i){I), I&N Act (8 U.S.C. § 1182(a)( 7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document (conceded)

APPLICATION: Asylum; withholding; Convention Against Torture

The respondent, a native and citizen of Bangladesh, appeals from the Immigration Judge's
decision dated February 4, 2016, denying his application for asylum, withholding of removal,
and protection under the Convention Against Torture. See sections 208(b)(l)(A) and 241(b)(3)
of the Immigration and Nationality Act, 8 U.S.C. §§ 1158(b)(l)(A) and 1231(b)(3); 8 C.F.R.
§ 1208.16(c). The Department of Homeland Security ("OHS") filed a brief in opposition to the
appeal.

The respondent's request for oral argument is denied.

See

8 C.F.R. § 1003. l (e)(?).

The record will be remanded for further proceedings.
We review findings of fact for clear error, including credibility findings. See 8 C.F.R.
003.l(d)(3)(i);
see also Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter of S-H-,
§1
23 I&N Dec. 462 (BIA 2002). We review questions of law, discretion, or judgment, and all
other issues de novo. See 8 C.F.R. § 1003.l(d)(3)(ii).
The respondent fears returning to his native Bangladesh due to the harm he suffered on
account of his political opinion, specifically as an active member and local leader in the
Bangladesh National Party ("BNP") (I.J. at 5-9; Tr. at 15). Based on the respondent's credible

testimony and corroborating evidence, the Immigration Judge found that the res1'6ndent had
suffered past persecution by associates of the Awami League (l.J. at 10-14). While the
respondent was thereby presumed to have a well-founded fear of future persecution, the
Immigration Judge also concluded that the OHS successfully rebutted that presumption,
demonstrating by a preponderance of the evidence that the respondent had the ability to safely
and reasonably relocate to the Sylhet Division in northeast Bangladesh (I.J. at 14-19). See

Matter of M-Z-M-R-, 26 I&N Dec. 28 (BIA 2012); 8 C.F.R. § 1208.13(b)(3)(ii).
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On appeal, the respondent objects to the Immigration Judge's heavy reliance on a
document--Odhikar's

Election

Violence Education

and Resolution Final Report,

dated

February 16, 2009 (Exh. 5, Tab I)-to conclude that the respondent could safely relocate
(I.J. at 14; Respondent's Brief at 10-12). The respondent argues that the survey is narow,
outdated, and does not reflect current conditions in Sylhet (Respondent's Brief at 10). The
respondent also asserts that the Immigration Judge erroneously found "an absence of any episode
of politically motivated violence within the division of Sylhet since December of 2008"
(emphasis in original) (I.J. at 17; Respondent's Brief at 12-13). To the contrary, the respondent
points to a more recent study of political violence in Bangladesh, covering the period of 2002 to
2013, that lists Sylhet as one of the more politically dangerous areas of the country
1
(Respondent's Brief at 12-13). Finally, the respondent objects that he was never aforded an
opportunity to address his individual ability to safely relocate to Sylhet (Respondent's
Brief at 10, 13-14 ).
We agree that further proceedings are waranted on the question whether the respondent
could safely and reasonably relocate to the Sylhet Division in Bangladesh. The United States
Court of Appeals for the Eleventh Circuit, the circuit with jurisdiction over these proceedings,
has held in similar matters that the agency is permitted to rely heavily on country condition
reports when making a determination of this nature, "as long as it does not fail to account for the
unique circumstances of an applicant's case." Imelda v. U.S. Att'y Gen., 611 F.3d 724, 728-29
(11th Cir. 2010) (examining whether the presumption of future persecution is rebutted by a
report
that
demonstrates
a "fundamental
change
in
circumstances");
see
also
Seek v. U.S. Att'y Gen., 663 F.3d 1356, 1368 (IIth Cir. 2011) (finding reports "useful to the
extent that they comment upon or are relevant to the highly specific question of whether this
individual . . . is likely to suffer persecution in a country").
The Immigration Judge's decision relied heavily on the cited report, but did not adequately
consider or account for the respondent's individual circumstances, inasmuch as he was not
provided an opportunity to address the internal location issue before the Immigration Judge
rendered his decision. Accordingly, a remand is necessary for further fact-finding and legal
analysis by the Immigration Judge. See Matter ofS-H-, supra, at 465 (stating that the Board has
limited fact-finding ability on appeal, which heightens the need for Immigration Judges to
include complete fmdings of fact that are supported by the record).
Finally, we do not reach the Immigration Judge's conclusion that the respondent's
application is bared by section 208(b)(2)(A) of the Act, the ''terrorism bar" to asylum (I.J. at 2031). The parties should be permitted to revisit this issue on remand before a new decision is
entered. In this regard, we emphasize that evidence of individual acts of violence by BNP
members, or political affiliates, that are not authorized by the party's leadership are insufficient,

1

We will not consider the report referenced by the respondent for the first time on appeal,

although he may submit it on remand. See 8 C.F.R. § 1003.l (d)(3)(iv) (limiting the Board's fact
fmding authority and stating that the Board may remand to the Immigration Judge where further
fact-finding is needed).

2
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without more, to show that the BNP as an organization "engages in" terrorist activity within the
meaning of section 212(a)(3)(B)(vi)(III) of the Act.

See Matter o/S-K-, 23 I&N Dec. 936, 941

(BIA 2006) (finding no error in Immigration Judge's conclusion that a foreign group was a
terrorist organization within the definition of the Act);
(7th Cir. 2014)

Khan v. Holder, 766 F.3d 689, 699
("An entire organization does not automatically become a terrorist organization

just because some members of the group commit terrorist acts.
authorization." (citing

The question is one of

Hussain v. Mukasey, 518 F.3d 534, 538-39 (7th Cir. 2008)). Additionally,

upon addressing this question in a new decision, the Immigration Judge should focus on reliable
evidence in the record, taking into account the independence and reputation of the sources of
potentially relevant information, and consider the latest evidence of conditions in Bangladesh.
We also encourage the Immigration Judge to look to whether other government agencies,
particularly the U.S. State Department, and not simply the Awami League -headed government
of Bangladesh, have concluded that the BNP' s leadership has authorized its members to engage
in ''terorist activity" under section 212(a)(3)(B)(iii) of the Act.
On remand, the respondent and the DHS should have an opportunity to submit additional

evidence and raise other issues and legal arguments.

See Matter ofPatel, 16 I&N Dec. 600, 601

(BIA 1978) (noting that the remand of a case by this Board is generally effective for not only the
stated purpose of the remand, but also for consideration of any and all matters which the
Immigration Judge deems appropriate).

Our remand is for the purpose of allowing the

Immigration Judge to take additional evidence, enter new findings of fact and issue a new
decision. We take no position at present regarding the outcome, and we need not adess the
parties' other appellate arguments at this time.
The following order will be entered.
ORDER:

The record is remanded for further proceedings consistent with the foregoing

opinion and for the entry of a new decision.

3
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Date:
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In re: (b) (6)
IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:

(b) (6)

, Esquire

ON BEHALF OF DHS: John M Canedy
Assitant Chief Counsel
CHARGE:
Notice:

Sec.

APPLICATION:

212(a)(7)(A)(i)(I), I&N Act (8 U.S.C. § l 182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document

Asylum; withholding of removal; Convention Against Torture

In a decision dated July 17, 2015, an Immigration Judge denied the respondent's application
for asylum, withholding of removal, and protection under the Convention Against Torture
("CAT''). Sections 208(b)(l)(A) and 24l(b)(3)(A) of the Immigration and Nationality Act,
8 U.S.C. §§ l 158(b)(l)(A), 123l(b)(3)(A); 8 C.F.R. §§ 1208.16(c), 1208.18. The respondent, a
native and citizen of Bangladesh, has appealed from that decision . The Department of Homeland
Security ("DHS'') has filed its opposition to the appeal. The respondent's appeal will be
sustained and the record will be remanded for required background checks and security
investigations.
I. FACTUAL AND PROCEDURAL HISTORY
The respondent conceded his removability, and thus the only issue on appeal is his eligibility
for relief from removal. The respondent claims that he is eligible for asylum and related relief
because supporters of the A wami League (" AL"), the ruling political · party in Bangladesh, beat
and threatened him in that country on account of his political support for the Bangladesh
Nationality Party ("BNP"), the AL's main political opposition (IJ. at 5-6). During proceedings,
the Immigration Judge determined that the respondent is ineligible for asylum and withholding
of removal under the Act because he is inadmissible under section 212(a)(3)(B)(i)(VI) of the
Act, 8 U.S.C. § l l 82(a)(3)(B)(i)(VI), as a member of the BNP-which the Immigration Judge
deemed to be an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the
Act (I.J . at 6-15). In that regard, the Immigration Judge entered an adverse credibility
determination with regard to the respondent's testimony that he was unaware of terrorist
activities committed by the BNP (I.J. at 15). But for the finding of inadmissibility under section
212(aX3)(B), the Immigration Judge would have granted the respondent's application for asylum
under section 208 of the Act (I.J. at 15-16).
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On appeal, the respondent contests the Immigration Judge ' s determinations that the BNP is

an undesignated terrorist organiz.ation under section 212(a)(3)(B)(vi)(Ill) of the Act, and that he
knew or reasonably should have known of this (Respondent ' s Brief at 7-13). The DHS does not
challenge on appeal the Immigration Judge' s alternative ruling that she would grant the
respondent 's application for asylum but for the respondent ' s inadmissibility under section
212(a)(3)(8) of the Act (DHS Brief at 2-3), and we consider any issues in that regard to be
waived. See Matter of L-G-H-, 26 I&N Dec. 365, 366 n.l (BIA 2014).
II. STANDARD OF REVIEW
Ultimately, whether a group, such as the BNP, falls within the definition of an undesignated
terrorist organiz.ation under section 212(a)(3)(B)(vi)(III) of the Act is a legal issue we review
de novo. 8 C.F.R. § 1003.l(d)(3)(ii) . We nevertheless review the Immigration Judge ' s findings
of fact underlying this determination for clear error. See 8 C.F.R. § 1003.l(d)(3)(i) ; see also
Matter of Z-Z-O-, 26 I&N Dec. 586, 591 (BIA 2015) (holding that the Board "will accept the
underlying factual findings of the Immigration Judge unless they are clearly erroneous, and ...
will review de novo whether the underlying facts found by the Immigration Judge . . . resolve
any other legal issues that are raised") .
III. ANALYSIS
A. Undesignated Terrorist Organiz.ation
Generally under the Act, a group is designated as a "terrorist organization" either by the
Secretary of State pursuant to section 219 of the Act, 8 U.S.C. § 1189, or by publishing the
designation in the Federal Register after the Secretary determines, in consultation with the
Attorney General or Secretary of Homeland Security, that the group engages in "terrorist
activity ." 1 See sections 212(a)(3)(B)(vi)(I), (II) of the Act . However, even if not so designated,
a group may qualify as an undesignated "terrorist organiz.ation" if it is composed of "a group of
two or more individuals, whether organized or not, which engages in, or has a subgroup which
engages in [terrorist] activities ." Section 212(a)(3)(B)(vi)(III) of the Act Nevertheless, even if
an alien is a member of an undesignated terrorist organization he remains eligible to seek asylum
and withholding of removal if he can "demonstrate by clear and convincing evidence that [he]
did not know, and should not reasonably have known, that the organization was a terrorist
organization." Section 212(a)(3)(B)(i)(VI) of the Act.

1

The term "terrorist activity" encompasses, among other things, "[a]n assassination," "[t]he use
of any ... explosive, fireann, or other weapon or dangerous weapon or dangerous device
(other than for mere personal monetary gain), with intent to endanger, directly or indirectly, the
safety of one or more individuals or to cause substantial damage to property," and "a threat,
attempt, or conspiracy to do any of the foregoing." Sections 212(a)(3)(B)(iii)(IV)-(VI) of the
Act.
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Central to the Immigration Judge ' s decision to deny the respondent ' s application for asylum
and withholding of removal were her determinations that: the respondent was a member of the
BNP; the respondent was unable to show by a preponderance of the evidence that the BNP is not
an undesignated terrorist organization under section 212(a)(3)(B)(vi)(III) of the Act; and he was
unable to demonstrate by clear and convincing evidence that he did not know and should not
reasonably have known about the BNP' s terrorist nature (LJ. at 6-15) . See sectiom
208(b)(2)(A)(v), 212(a)(3)(B)(i)(VI), 24l(b)(3)(8) of the Act; 8 U.S .C. §§ 1208.16(d)(2),
1240.8(d) . The respondent 's membership in the BNP at aUrelevant times is not in dispute .
We are unaware of any published decision from the Board or the Federal courts that has
concluded that the BNP, a widely recognized and longstanding political party in a democratic
political system, qualifies as a terrorist organization under section 212(a)(3)(B)(vi)(III) of the
Act . 2 The Immigration Judge ' s determination that the BNP qualifies as such a terrorist
organization is premised on two findings (I.J . at 7-14). First, the Immigration Judge found that
the documentary evidence reflects that BNP members have, with the authorization of party
leaders, committed violent acts that qualify as ''terrorist activity" under section 212(a)(3)(B)(iii)
of the Act (I.J. at 7-11, 13-14; Exh . 3 at 51-52, 84-85; Exh . 4 at 94-95, 185-89, 218-22, 228,
230-32, 275, 281-87) . Second, the Immigration Judge found it significant that the BNP has
associated itself with well-known terrorist organi:zations (I.J . at 11-12; Exh . 4 at 121, 174, 275).
B . Authorization
With regard to the Immigration Judge ' s finding that the BNP has itself engaged in terrorist
activity, there is no clear error in the Immigration Judge ' s finding that some BNP members have
engaged in violent conduct (LJ. at 7-11; Exh . 3 at 51-52, 84-85; Exh . 4 at 94-95, 185-89, 218-22,
228, 230-32, 275, 281-87) .
Nevertheless, even assuming that these acts qualify as
''terrorist activity" under section 212(a)(3)(B)(iii), that does not establish that the BNP is
"a group ... which engages in" such activity within the meaning of section 212(a)(3)(B)(vi)(III)
of the Act .
The United States Court of Appeals for the Seventh Circuit has concluded that the phrase
"a group ... which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act is
ambiguous because it remains unclear whether a group which contains some members who
resort to terrorist acts, without the group's sanction, has "engage[d] in" terrorist activity .
Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir . 2008). After reviewing cases relating to the
constitutional right of free association and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act necessarily requires
an undesignated terrorist organization to authorize, ratify, or otherwise approve or condone
terrorist activity committed by its individual members . See id (citing NAACP v. Claiborne
Hardware Co., 458 U .S. 886, 930-32 (1982)) .
2

We note that such a determination is case-specific and must be based on the facts presented in
each individual case . See U .S. Citizenship and Immigration Servs ., Dep 't of Homeland Security,
Terrorism-Related Inadmissibility Grounds (TRIG), uscis .gov (follow "Laws" hyperlink; and
then follow "Terrorism-Related Inadmissibility Grounds" hyperlink).
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Wt concur with the Seventh Circuit' s reasoning and conclude that the phrase "a group ...
which engages in" terrorist activity under section 212(a)(3)(B)(viXIII) of the Act requires some
evidence that a group authorizes, ratifies, or otherwise approves or condones terrorist activity
committed by its members. Id Absent such evidence, a political party such as the BNP cannot
be deemed an undesignated terrorist organi7.ationunder section 212(a)(3)(B)(vi)(III) of the Act.
Khan v. Holder, 1(,6 F.3d 689, 699 (7th Cir. 2014) ("An entire organization does not
automatically become a terrorist organization just because some members of the group commit
terrorist acts. The question is one of authorization.") (citing Hussain v. Mukasey, supra, at 538
(holding that "(a]n organization is not a terrorist organization just because one of its members
commits an act of armed violence without direct or indirect authorization")).
Evidence of authorization may be direct or circumstantial, and authorization may be
reasonably inferred from, among other things, the tact that most of an organization ' s members
commit terrorist activity or from the fitllure of a group' s leadership to condemn or curtail its
members' terrorist acts. See Viegasv. Holder, 699 F.3d 798, 802 (4th Cir. 2012) (stating that the
OHS had met its initial burden of establishing that the terrorism bar may apply based on
evidence that "most, if not all," of the factions in the Front for the Liberation of the Enclave of
Cabinda, of which the alien was a member, "include military win~ (that] engaged in violence");
see also Hussain v. Mukasey, supra, at 539 (finding that, where members of an organization to
which an alien belonged "committed a number of acts of armed violence" against a rival group,
and the group' s leadership "did not criticize, or make efforts to curb, that violence[,] an inference
that it was authorized is inescapable''). An Immigration Judge' s finding that a group authorizes
terrorist activity is subject to a "clearly erroneous" standard of review. See, e.g., Matter ofG-K-,
26 l&N Dec. 88, 97 (BIA 2013) (holding that determinations regarding an actor' s motives, and
the link between his or her motives and actions, are findin~ of fact which the Board reviews for
clear error). Whether the Immigration Judge clearly erred in rendering her finding of such
authorization in this particular case is addressed below.
C. Affiliation
The Immigration Judge' s determination that the BNP qualifies as an undesignated terrorist
organization under section 212(a)(3)(B)(vi)(III) of the Act also rests on her detennination that
the BNP has affiliated with recognized terrorist organizations (I.J. at 4). While there is no clear
error in the Immigration Judge' s finding that the BNP has politically affiliated with such groups,
we disagree with her legal detennination that the BNP is itself a terrorist organization under
section 212(a)(3)(B)(vi)(III) of the Act as a consequence of these affiliations (I.J. at 11-12;
Exh. 4 at 113-15, 173-75, 196-97).
The plain language of section 212(a)(3XB)(vi)(III) of the Act does not provide that a group
becomes an undesignated terrorist organization as a consequence of its "affiliation" with a
terrorist organization, whether designated or undesignated . Further, interpreting this provision to
include groups who are merely affiliated with recognized terrorist organizations would run afoul
of the presumption that Congress acts deliberately when it "includes particular language in one
section of a statute but omits it in another section of the same Act." E.g., Russello v. United
States, 464 U.S. 16, 23 (1983). Section 212(a)(3)(B)(i) of the Act does not render an alien
inadmissible as a consequence of his or her affiliation with a terrorist organi7.ation-at the very
4
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least, it requires an alien to be a "member'' or a ''representative" of such a group . See sections
212(a)(3)(B)(i)(IV), (V), (VI), (B)(v) of the Act 3
·
Congress outlined two separate grounds of inadmissibility under section 212(a)(3), not
applicable here, which render an alien inadmissible if he is "affiliated'' or "associated" with
certain groups . See sections 212(a)(3)(D)(i), (F) of the Act (rendering inadmissible an alien
"affiliated with the Communist or any other totalitarian party," or who is "associated with a
terrorist organization" and who intends to engage in activity which could endanger the welfare,
safety, or security of the United States, respectively) . These provisions reflect that Congress
knew how to render inadmissible certain aliens, or grou~, affiliated or associated with terrorist
organizations, but it chose to exclude such a provision from section 212( a)(3 )(8) of the Act
Accordingly, the plain language of section 212(a)(3)(8) suggests that a group's mere
affiliation with a terrorist organization, without more, will not bring it within the ambit of section
212(a)(3)(B)(vi)(III) of the Act. See Hamdan v. Rumsfeld, 548 U .S. 557, 578 (2006)
(holding "that a negative inference may be drawn from the exclusion of language from one
statutory provision that is included in other provisions of the same statute") . Concluding
otherwise would lead to absurd results-namely, an alien who directly aft-.Uates or associates
with, but is not a member or representative of, a terrorist organization would not be inadmissible
under section 212(a)(3)(8) of the Act, while an alien who indirectly associates with a terrorist
organization, by way of his or her membership in a political party which, in ~ affiliates or
associates with a terrorist organiz.ation, would be inadmissible . See Matter of Fajardo Espinoza,
26 l&N Dec. 603, 606 (BIA 2015) (holding that the Board may only deviate from the plain
meaning of the statutory text when it is necessary "to avoid absurd results") .
While the language of section 212(a)(3)(B)(vi)(III) of the Act does not reach political parties
that merely "affiliate" or "associate" with a terrorist organization, a party would clearly fall
within the definition of an undesignated terrorist organization set forth under this provision if any
"subgroup" of the party "engages in" terrorist activity . The Act does not define "subgroup," and
case law does not illuminate the meaning of this term. We therefore consider legislative history
to help discern its meaning . See, e.g., Malter of L-A-C-, 26 l&N Dec . 516, 518 (BIA 2015)
("Where the statutory language is unclear, we consider legislative history to help discern
congressional intent .").
Section 212(a)(3)(B)(vi)(III) was added to the Act in October 2001 by section 41 l(a)(l)(G)
of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001, Pub . L. No . 107-56, 115 Stat 272, 348 (effective Oct. 26,
2001) . A report by the House Judiciary Committee regarding this provision indicates that it was
intended to encompass "any group which has a significant subgroup that carries out [terrorist]
activities ." H.R. Rep. No . 107-236, pt. 1, at 63 (2001) (emphasis added) . The Foreign Affairs
3

Section 212(a)(3)(B)(v) of the Act defines a representative of a terrorist organiz.ation as
"an officer, official, or spokesman of an organization, and any person who directs, counsels,
commands, or induces an organization or its members to engage in terrorist activity ."
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Manual likewise provides that a subgroup relationship exists under section 212(a)(3)(B)(vi)(III)
of the Act only "where there are reasonable grounds to believe that [a subgroup] is subordinate
to, or affiliated with, [the larger group] and the [subgroup] is dependent on, or otherwise relies
upon (the larger group] in whole or in part to support or maintain its operations ." Vol. 9 Foreign
Affairs Manual§ 302.6-2(B)(3)(h) (CT:VISA-67 03-01-2016) (emphasis added) .
We find this explication of the term "subgroup" to be persuasive . We therefore conclude that
an alleged affiliation between a political party, such as the BNP, and a recognized tenorist
organization is insufficient to establish that the party is itself an undesignated tenorist
organization under section 212(a)(3XB)(vi)(III) of the Act, unless it is shown that the party
significantly affiliates with the terrorist organization such that the terrorist organization may be
considered a "subgroup" of the party or vice versa See H.R. Rep. No . 107-236, pt . 1, at 63.
Evidence of significant affiliation, or a "subgroup" relationship, includes proof that a tenorist
organization is subordinate to or is dependent on, or otherwise relies in whole or in part, on the
political party to support or maintain its operations . See Vol. 9 Foreign Affairs Manual
§ 302.6-2(B)(3)(h) . For example, under this definition a student or military wing of a political
party may qualify as a "subgroup" within the meaning of section 212(a)(3)(B)(vi)(HI) of the Act .
See Viegas v. Holder, supra (finding that a group qualified as a terrorist organization because
most members of its "military wings" engaged in terrorism) .
IV . RESPONDENT'S INADMISSIBILITY
Taken as a whole, we conclude upon de novo review that the evidence submitted by the
parties attributing bombings and other violent acts to BNP members, along with evidence
indicating that the BNP has been allied with Islamist terrorist organizations, indicates that the
BNP may qualify as an undesignated terrorist organization under section 212(a)(3)(B)(viXIII) of
the Act (I.J. at 7-11; Exh. 3 at 51-52, 84-85; Exh. 4 at 94-95, 113-15, 173-75, 185-89, 196-97,
218-22, 228, 230-32, 275, 281-87) . See 8 C.F.R. § 1240.8(d). Thus, it fell to the respondent to
establish by a preponderance of the evidence presented in this particular case that it is "probably
true" that the BNP does not fit within the definition of an undesignated terrorist organization
under this provision . Matter of E-M-, 20 I&N Dec. 77, 80 (Comm'r 1989) (defining the
preponderance of the evidence standard) .
Assuming arguendo that the respondent bas not met his burden in this regard under the legal
frameworlc outlined above, we nevertheless conclude that the respondent has alternatively shown
by clear and convincing evidence that he did not know and should not reasonably have known
that the BNP was a terrorist organization under section 212(a)(3)(B)(i)(VI) of the Act .
A. BNP Authorization
As an initial matter, we cannot affirm the Immigration Judge's determination that country
conditions reports reflect that the leadership of the BNP authorized the violent acts of BNP
members after it called for a blockade of Bangladesh's transportation infrastructure since the
leader of the BNP failed to condemn the resulting violence (I.J. at 13; Exh. 4 at 287). This
finding is clearly erroneous because, while the leader of the BNP did authorize members to
participate in the blockade and national strike, there is no indication that she condoned the
6
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ensuing violence, which the record indicates was committed by BNP members and BNP allies,
as well as AL-government forces and supporters (Exh. 3 at 51-85; Exh . 4 at 287) . Moreover, the
Immigration Judge,s determination that the BNP,s leadership authorized such violence does not
acknowledge that a top lieutenant of the BNP condemned the violence during the blockade and
called for dialogue between the BNP and the AL (Exh. 4 at 295) . Based on this record, we
cannot affirm the Immigration Judge,s finding that the BNP's leadership authorized its members
to participate in terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act because this
finding is clearly erroneous . See Matter of R-S-H-, 23 l&N Dec. 629,637 (BIA 2003) (finding
clear error "when although there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a mistake has been committed .") .
B. BNP Subgroup
There is no clear error in the Immigration Judge's finding that members of a subgroup of the
BNP-namely, members of its student wing-engaged in violent acts, including using fireanns
to shoot, and sticks, rods, and other weapons to beat, members of a rival student organization
during a riot in 2009 (I.J . at 9; Exh. 4 at 94). However, even if these violent acts qualify as
terrorist activity under section 212(a)(3)(B)(iii), the report documenting this incident does not
establish that the leadership of the BNP's student wing authorized these acts (see Exh. 4 at 94) .
Absent additional fact-finding, we therefore cannot affirm the Immigration Judge's
determination that, through a subgroup, the BNP itself qualifies as a tenorist organization under
section 212(a)(3)(B) of the Act
C. Clear and Convincing Evidence
Nevertheless, even assuming that the respondent has not demonstrated by a preponderance of
the evidence in this instance that the BNP is not "terrorist'' in nature, we conclude, upon
"clear error" review of the state of the respondent's knowledge, and de novo review of whether
any lack of knowledge was reasonable, that he has "demonstrate( d] by clear and convincing
evidence that [he] did not know, and should not reasonably have known, that the [BNP] was a
terrorist organization ." Section 212(a)(3)(B)(i)(VI) of the Act .
The hnmigration Judge concluded that the respondent had not met his burden of proof under
~ction 212(a)(3)(B)(i)(VI) of the Act based, in part, on her finding that the respondent's
testimony that he was unaware that the BNP had engaged in terrorist activity was inconsistent
with his testimony that he had been a BNP member from 2008 until he fled Bangladesh in 2014,
and inconsistent with the record evidence, which showed that the BNP extensively engaged in
violent acts during the respondent's tenure with the party (I.J . at 15; Exh . 3 at 51-52, 84-85;
Exh . 4 at 94-95, 185-89, 218-22, 228, 230-32, 275, 281-87; Tr . at 42-49, 53-56) .
However, this finding is clearly erroneous since the record reflects the respondent was asked
if he was aware that the BNP as an organization had engaged in terrorist activity (Tr . at 53). See
Matter of R-S-H-, supra . The respondent testified that he was unaware that the BNP engaged in
such activity and noted that the BNP had been in power three times since Bangladesh's
independence (Tr . at 53) . The respondent also testified that he had never engaged in violence or
property damage to express a political belief, he did not know anyone who engaged in such
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conduct, and he had never heard violence or terrorism discussed at BNP meetings or rallies
(Tr. at 55-56).
This' testimony is not inconsistent with the documentary record (Exh. 3 at 51-52, 84-85;
Exh. 4 at 94-95, 185-89, 218-22, 228, 230-32, 275, 281-87, 295; Tr. at 53, 55-56). While the
record reflects that some membersof the BNP participated in violent acts during the respondent's
tenure with that organization, it does not establish that these acts were authorized by the BNP's
leadership (see Exh. 3 at 51-52, 84-85; Exh. 4 at 94-95, 185-89, 218-22, 228, 295-32, 275,
281-87; Tr. at 53, 55-56). Thus, the Immigration Judge clearly erred in disbelieving the
respondent's testimony that he did not know of terrorist activity committed by the BNP or any of
its subgroups (I.J. at 15; Exh. 3 at 51-52, 84-85; Exh. 4 at 94-95, 185-89, 218-22, 228, 230-32,
275, 281-87; Tr. at 42-49, 53, 55-56).
We further conclude, upon de novo review of the background evidence discussed above, that
the respondent has established by clear and convincing evidence that he should not reasonably
have known that the BNP was a terrorist organization under section 212(a)(3)(B)(i)(VI) of the
Act. See Khan v. Holder, supra (noting that "if an organization does not become a terrorist
organization until it authorizes terrorist acts, then a person may not know whether he is
supporting a terrorist organization until he knows which acts are authorized"). We will therefore
reverse the Immigration Judge's detennination that the respondent is inadmissible pursuant to
section 212(a)(3)(B)(i) of the Act and thus ineligible for asylum and withholding of removal on
this basis (I.J. at 15).
V. CONCLUSION
Because we are reversing the Immigration Judge's findings regarding the respondent's
inadmissibility under section 212(a)(3XB)(i) of the Act, we will affirm the Immigration Judge's
uncontested alternative determination that the respondent is otherwise eligible for and deserving
of asylum under section 208(b) of the Act (I.J. at 15-16). In light of our disposition, we need not
address the respondent's appellate arguments regarding his eligibility for protection under the
CAT (Respondent's Brief at 14-15). Accordingly, the following orders will be entered.
ORDER: The respondent's appeal is sustained.
FUR1HER ORDER: Pursuant to 8 C.F.R. § 1003.l(d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the OHS the opportunity to complete or update
identity, law enforcement, or security investigations or examinations, and further proceedings, if
necessary, and for the entiy of an order as provided by 8 C.F.R. § 1003.47(h).
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212(a)(7)(A)(i)(I), I&N Act [8 U.S.C. § l 182(a)(7)(A)(i)(I)] Immigrant - no valid immigrant visa or entry document

APPLICATION: Asylum; withholding of removal; Convention Against Torture

In a decision dated February 29, 2016, the Immigration Judge denied the respondent's
application for asylum under section 208(b) of the Immigration and Nationality Act, 8 U.S.C.
§ l 158(b), and withholding of removal pursuant to section 24 l (b)(3)(A) of the Act, 8 U.S.C.
The Immigration Judge granted the respondent protection under the
§ 123 l (b)(3)(A).
Convention Against Torture ("CAT'), 8 C.F.R.

§§ 1208.16(c), 1208.17,

1208.18. The

respondent has appealed from the denial of asylum and withholding of removal.

The

Department of Homeland Security (DHS) has filed a cross-appeal challenging the Immigration
Judge's credibility finding and the grant of protection under the CAT.

The record will be

remanded.
We review an Immigration Judge's factual determinations for clear error.

See 8 C.F.R.

§ 1003. l (d)(3)(i). We review de novo questions of law, discretion, judgment, and all other issues
in appeals from the decisions oflmmigration Judges. See 8 C.F.R. § 1003. l (d)(3)(ii).
The respondent is a native and citizen of Bangladesh. He testified that he joined the
Bangladesh Nationalist Party ("BNP") in 2010, when he was (b years old (Tr. at 24-25). The

•

-

respondent was a general worker for the party, participating in public relations, meetings, and
rallies (Tr. at 25). The respondent testified that he left Bangladesh in (b) (6)
2014 based on
problems he had with members of the ruling party, the Awami League ("AL") (Tr. at 25-26).
The respondent testified that he was threatened multiple times and was also assaulted by
members of the AL (Tr. at 26-33, 37-39, 41-42, 69-71).

The respondent twice tried living in

Dhaka with an uncle but he did not feel safe there (Tr. at 40-41).
The Immigration Judge specifically found that an adverse credibility finding was not
warranted in this matter (l.J. at 6). The Immigration Judge then concluded that the respondent's
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eligibility for asylum and withholding of removal depended on whether the terrorism bars
applied (I.J . at 15-16). The Immigration Judge further concluded that the respondent was barred
from receiving asylum and withholding of removal but she granted the respondent deferral of
removal under the CAT. See 8 C.F.R. § 1208. 17(a).
The OHS challenges the Immigration Judge's credibility finding , arguing that the
inconsistencies in the respondent's various accounts of what happened to him in Bangladesh
waJTant an adverse credibility finding . The OHS contends that the credibility finding in this
matter is clearly erroneous . On appeal, the OHS identifies various inconsistencies and omissions
in the respondent ' s accounts of what took place in Bangladesh (OHS Br. at 14-21). According to
the OHS, the respondent provided different accounts as to which eye was injured in an attack, the
number and timing of threats and assaults suffered by the respondent , and the respondent's
reasons for joining the BNP . The OHS further argues that the affidavits submitted into evidence
contradict the respondent's claims (Id at 20-21) .
A credibility determination must be made " [c]onsidering the totality of the circumstances ."
Section 240(cX4)(C) of the Act, 8 U.S.C . § 1229a(c)(4)(C) . The Immigration Judge's credibility
determination consists of one paragraph in which she states that the respondent was not able to
explain certain inconsistencies , that some of the discrepancies in the record are troublesome , but
that the discrepancies do not warrant an adverse credibility finding . She noted that some of the
documents in Exhibit 6 and the cowitry conditions evidence adequately corroborate the
respondent ' s "protection claims" (I.J. at 6). We find the credibility determination inadequate for
our review , and we therefore find it necessary to remand the record so that the Immigration
Judge may further explain her reasoning. We note that the respondent has advanced a number of
arguments on appeal as to why his testimony was credible (Respondent's Br. at 28-33) .
However , without additional findin~ by the Immigration Judge , we are unable to properly
review the credibility finding in this matter .
The respondent challenges the Immigration Judge's finding that he is barred from asylum
and withholding of removal based on the terrorism bars . The Immigration Judge concluded that
the BNP is a Tier III undesignated terrorist organization under section 212(aX3)(BXvi)(III) of
the Act, 8 U .S.C . § 1182(a)(3)(B)(vi)(III) (I.J. at 22-25 , 29); that the respondent engaged in
terrorist activity by becoming a member of a terrorist organization and by providing material
support to a terrorist organization (I.J. at 27-28); that the respondent did not prove by clear and
convincing evidence that he did not know and should not have known that the BNP was a
terrorist organization during the time he was a member and supporter (I.J . at 26-7, 29); and there
were reasonable grounds to believe the respondent is a danger to the security of the United States
(I.J. at 29). Accordingly , the Immigration Judge found that the respondent was ineligible for
asylum and withholding of removal. See sections 208(b )(2)(A) and 241 (b )(3 XB) of the Act. 1 It
1

Where "the evidence indicates that one or more of the grounds for mandatory denial of the
application for relief may apply, the alien shall have the burden of providing by a preponderance
of the evidence that such grounds do not apply ." 8 C.F .R. § 1240.8(d); see also Matterof R-S-H-,
23 l&N Dec. 629, 640 (BIA 2003) .
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appears that but for the finding that the respondentwas not eligible for asylum, the Immigration
Judge would have granted him asylwn under section 208(b) of the Act (I.J. at 15-16,30).
Central to the appeal before us is the Immigration Judge's finding that the BNP is an
undesignated terrorist organization. Ultimately, whether a group, such as the BNP, falls within
the definition of an undesignatedterrorist organi:zationunder section 212(a)(3XBXviXIll)of the
Act is a legal issue we review de novo. 8 C.F.R § 1003.l(dX3Xii).
Generally under the Act, a group is designated as a "terrorist organi:zation"either by the
Secretary of State pursuant to section 219 of the Act, 8 U.S.C. § 1189, or by publishing the
designation in the Federal Register after the Secretaiy determines, in consultation with the
Attorney General or Secretary of Homeland Security, that the group engages in "terrorist
activity.',2 See sections 212(aX3XBXviXI),(II) of the Act. However,even if not so designated,
a group may qualify as an undesignated"terrorist organi:zation"if it is composed of "a group of
two or more individuals, whether organized or not, which engages in, or has a subgroup which
engages in [terrorist]activities." Section 212(aX3XBXviXIII)of the Act.
Unlike with designated terrorist organizations under sections 212(aX3XBXviXI)and (Il), a
determination regarding a group's status as an undesignated terrorist organi:zationunder section
212(aX3XBXviXIII)of the Act must be made on a case,-by-case basis, in connection with an
individual application for immigration benefits. See U.S. Citizenship aid Immigration Servs.,
Dep't of Homeland Security, Terrorism-RelatedInadmissibility Grounds (['RIG), uscis.gov
(follow "Laws" hyperlink; and then follow "Terrorism-Related Inadmissibility Grounds"
hyperlink); see also Melanie Nezer, The MaterialSupport Problem: Where US. Anti-Te"orism
Laws, RefugeeProtection,and ForeignPolicy Collide, 13 Brown J. World Aff. 177, 179 (2006).
For this reason, any determination regarding the BNP's status as an undesignated terrorist
organi:zationunder section 212(aX3XBXviXIII)of the Act is case-specificand must be based on
the facts presented in each individual case. We note however, that we are \Dl8ware of any
publisheddecision from the Board or the Federal courts of appeals which has concludedthat the
BNP-a widely recognized and longstanding political party in a democratic political systemqualifiesas an undesignatedterrorist organi:zationlDldersection 212(aX3)(BXviXIII)of the Act.
The ImmigrationJudge found that the preponderanceof the evidence shows that the BNP is
an undesignatedterrorist organi:zation(I.J. at 23, 29). The ImmigrationJudge based her finding
in part on evidence that during the time the BNP was in power in Bangladesh,it gave "dangerous
terrorist groups space in which to thrive" and that while out of power, the BNP maintained
2

"Terrorist activity" is defined as including an activity "unlawful under the laws of the place
where it is committed" and which involves one of six enumerated activities, including an
assassinationand the use of any "biological agent, chemical agent, or nuclear weapon or device,
or [ ] explosive, firearm, or other weapon or dangerous device (other than for mere personal
monetary gain), with intent to endanger, directly or indirectly, the safety of one or more
individualsor to cause substantialdamage to property [or] [a] threat, attempt, or conspiracyto do
any of the foregoing."Section 212(aX3XBXiii)of the Act.
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alliances with Islamic political parties and extremist groups that shared its goals (I.J. at 6-14, 23).
The Immigration Judge found that the BNP-led opposition alliance espoused the use of violence
in destabilizing the secular government so that a BNP-led regime could be installed and that the
BNP ' s support of terrorist groups "leaves no doubt that it condones and supports domestic and
international terrorism,, (IJ . at 14, 23). The Immigration Judge found that the BNP provided
material support to extremist and terrorist organizations (I.J. at 23). The Immigration Judge
further found that "the evidence unequivocally shows that not only has the BNP endorsed the use
of violence by the opposition alliance, "its own leadership has advocated and carried out
opposition activities that escalated into violence causing numerous fatalities,, (I.J. at 23). The
Immigration Judge further stated that "the BNP itself has perpetrated violence on its political
opponents, the AL-led coalition government, during take-over attempts (I.J. at 23). In support of
this last conclusion, the Immigration Judge cited to evidence of events that took place in 2004,[IDI 2013, anc:ttti>U 2015 (I.J. at 23-25; Exh. 2, Tab F, Exh. 7 Tabs Q,
2010,WU

R, S, T, U, W).

•

The Immigration Judge ' s determination that the BNP qualifies as an undesignated terrorist
organization under section 212(aX3)(B)(viXIII) of the Act rests in part on her determination that
the BNP has affiliated with recognized terrorist organizations (I.J. at 14). While there is no clear
error in the Immigration Judge ' s finding that the BNP has politically affiliated with such groups,
we disagree with her legal determination that the BNP is itself a terrorist organization under
section 212(a)(3XBXvi)(III) of the Act as a consequence of these affiliations (I.J. at 9-14, 23;
Exh. 2, Tab E at 72-76).
The plain language of section 212(aX3)(B)(viXIII) of the Act does not provide that a group
becomes an undesignated terrorist organization as a consequence of its "affiliation,, with a
terrorist organization, whether designated or undesignated . Further, interpreting this provision to
include groups who are merely affiliated with recognized terrorist organizations would run afoul
of the presumption that Congress acts deliberately when it "includes particular language in one
section of a statute but omits it in another section of the same Act .,, E.g., Russello v. United
States, 464 U.S. 16, 23 (1983) .
We observe that Congress outlined two separate grounds of inadmissibility under section
212(a)(3) of the Act, not applicable here, which render an alien inadmissible if he or she is
"affiliated,, or "associated,, with certain groups . See sections 212(a)(3)(D)(i), (F) of the Act
(rendering inadmissible an alien "affiliated with the Communist or any other totalitarian party,,,
or who is "associated with a terrorist organization,, and who intends to engage in activity which
could endanger the welfare, safety, or security of the United States, respectively). These
provisions reflect that Congress knew how to render inadmissible certain aliens, or groups,
affiliated with or associated with terrorist organizations, but it chose to exclude such a provision
from section 212(a)(3)(B) of the Act
Accordingly, the plain language of section 212(a)(3)(B) suggests that a group's mere
affiliation with a terrorist organization, without more, will not bring it within the ambit of section
212(a)(3)(B)(vi)(III) of the Act. See Hamdan v. Rumsfeld, 548 U.S. 557, 578 (2006) (holding
''that a negative inference may be drawn from the exclusion of language from one statutory
provision that is included in other provisions of the same statute,,). Holding otherwise would
4
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lead to absurd results-namely , an alien who directly affiliates or associates with, but is not a
member or representative 3 of, a terrorist organization would not be inadmissible under section
212(a)(3)(8) of the Act, while an alien who indirectly associates with a terrorist organiz.ation, by
way of his or her membership in a political party which, in tum, affiliates or associates with a
terrorist organization , would be inadmissible . See Matter of Fajardo Espinoza, 26 l&N Dec.
603, 606 (BIA 2015) (holding that the Board may only deviate from the plain meaning of the
statutory text when it is necessary "to avoid absurd results").
This point is significant because, while the language of section 212(a)(3)(8)(vi)(III) of the
Act does not reach political parties that merely "affiliate" or "associate" with a terrorist
organiz.ation, a party would clearly fall within the definition of an undesignated terrorist
organiz.ation set forth under this provision if any "subgroup" of the party "engages in" terrorist
. activity. The Act does not define "subgroup ," and case law does not illuminate the meaning of
this term. We therefore consider legislative history to help discern its meaning. See, e.g., Matter
of L-A-C-, 26 l&N Dec. 516, 518 (BIA 2015) ("Where the statutory language is unclear, we
consider legislative history to help discern congressional intent .") .
Section 212(a)(3)(8)(vi)(III) was added to the Act in October 2001 by section 41 l(a)(l)(G)
of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001, Pub. L. No . 107-56, 115 Stat. 272, 348 (effective Oct. 26,
2001 ). A report issued by the House Judiciary Committee regarding this provi$ion indicates that
it was intended to encompass "any group which has a significant subgroup that carries out
[terrorist] activities." H.R. Rep. No. 107-236, pt. 1, at 63 (2001) (emphasis added) . The Foreign
Affairs Manual likewise provides that a subgroup relationship exists under section
212(a)(3)(8)(vi)(III) of the Act only "where there are reasonable grounds to believe that [a
subgroup] is subordinate to , or affiliated with, [the larger group] and the [subgroup] is dependent
on, or otherwise relies upon [the larger group] in whole or in part to support or maintain its
operations." Vol. 9 Foreign Affairs Manual § 302.6-2(8)(3)(h) (CT:VISA-67 03-01-2016)
(emphasis added) .
We find this explication of the term "subgroup" to be persuasive . We therefore conclude that
an alleged affiliation between a political party , such as the BNP, and a recognized terrorist
organiz.ation is insufficient to establish that the party is itself an undesignated terrorist
organiz.ation under section 212(a)(3)(8)(vi)(II[) of the Act, unless it is shown that the party
significantly affiliates with the terrorist organiz.ation such that the terrorist organization may be
considered a "subgroup" of the party or vice versa. See H.R. Rep. No. 107-236, pt. 1, it 63 .
Evidence of significant affiliation, or a "subgroup" relationship, includes proof that a terrorist
organiz.ation or party is subordinate to or is dependent on, or otherwise relies in whole or in part,
on the terrorist organization or party to support or maintain its operations . See Vol. 9 Foreign
Affairs Manual § 302.6-2(8)(3)(h) . For example, under this definition a student or military wing
3

Section 212(a)(3)(B)(v) of the Act defines a representative of a terrorist organiz.ation as "an
officer, official, or spokesman of an organiz.ation, and any person who directs, counsels,
commands, or induces an organization or its members to engage in terrorist activity."
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of ·a political party may qualify as a "subgroup" within the meaning of section
212(aX3XBXviXIII)of the Act See Viegas v. Holder, 699 F.3d 798 (4th Cir. 2012) (finding that
a group qualified as a terrorist organization because most members of its "military wings"
engaged in terrorism).
Here, the record lacks evidence that the BNP significantly affiliates with the terrorist groups
described in the Immigration Judge's decision such that these organizations would qualify as
subgroups of the BNP within the meaning of section 212(a)(3XBXviXIII)of the Act. Notably,
the Immigration Judge's decision indicatesthat many of the BNP's affiliations existed at the time
the BNP was the ruling party, and the record establishes that while in control, the BNP arrested
and prosecuted members of these extremist groups who carried out acts of violence and that the
BNP even banned certain groups (I.J . at9-14; Exh. 2, Tab Eat 76). Additionally,as observed by
the respondent on appeal, the Immigration Judge's decision is largely based on vague assertions
concerning the BNP's support to various extremist groups., but the exact nature of the support is
not specified (Respondent's Br. at 12-13; I.J. at 23). Nor are we able to identify sources in the
record that credibly describe the specific nature and extent of the BNP's support of these groups.
We further observe that some of the Immigration Judge's fmdings concerning links between
the BNP and extremist groups are not fully supported by the record. For example, the
Immigration Judge states that "the BNP has been linked to various militant extremist groups such
as the Jama'atul Mujahideen Bangladesh (JMB) and the Harkat ul Jihad al Islami (HuJI),'' and
the Immigration Judge cites to a page from a Congressional Research Service report (I.J . at 12;
Exh. 2, Tab E at 75). The cited page, however, does not specifically state that the BNP was
linked with either of the two groups, and a page that follows reports that, although the BNP
government at one point denied the presence of significant terrorist elements in the country, the
government later moved to suppress terrorist groups, including the JMB (Exh. 2, Tab E at 76).
The Immigration Judge also focused largely on the alleged ties of the BNP while it was the
ruling party of the country. As observed by the respondent, however, the record contains no
evidence that the United States governmentended diplomatic relations with the BNP-controlled
government, and we have no authority to determine that the governmentof Bangladesh at that
time was illegitimate. See Matter ofS-K-, 23 l&N Dec. 936,940 (BIA 2006).4 Furthermore,the
Immigration Judge does not explain when the BNP allegedly transitioned from being the
legitimate ruling party of Bangladeshto being a terrorist organization. The record before us does
not demonstrate that the BNP is a terrorist organization based on the affiliations describedby the
ImmigrationJudge.

• This case was later remanded to the Board for further proceedings by the Attorney General in
Matter of S-K- ("Matter ofS-K-Ir), 24 l&N Dec. 289 (A.G. 2007). Subsequentto remand, we
held that Matter of S-K- II did not affect the precedential nature of the Board's conclusions in
Matter of S-K- I regarding the applicability and interpretation of the material support provisions
in section 212(aX3XBXiv)(VI)of the Act. Matter of S-K- ("Matter of S-K- /If') , 24 l&N Dec.
475 (BIA 2008).
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The Immigration Judge further found that the "BNP itself' perpetrated violence on the ALled coalition government during take-over attempts (I.J. at 23) . Insofar as the Immigration Judge
found that certain BNP members have participated in violent conduct in Bangladesh, there is no
clear error in that finding (Exh. 4, Tabs A, B, C, D; Exh. 5, Tabs K, L; Exh. 7, Tabs Q, R.S, T,
W). Nevertheless, even assuming that these acts qualify as "terrorist activity" within the
meaning of section 212(a)(3)(B)(iii), that does not necessarily establish that the BNP is a group
that engages in such activity. See section 212(a)(3)(B)(vi)(III) of the Act.
The United States Court of Appeals for the Seventh Circuit has concluded that the phrase
"a group . . . which engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act is
ambiguous because it remains unclear whether a group which contains some members who
resort to terrorist acts, without the group's sanction, has "engage(d] in" terrorist activity.
Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008). After reviewing cases relating to the
constitutional right of free association and agency law, the court concluded that the phrase
"engages in" terrorist activity under section 212(a)(3)(B)(vi)(III) of the Act necessarily requires
an undesignated terrorist organization to authorize, ratify, or otherwise approve or condone
terrorist activity committed by its individual members. See id (citing NAACP v. Claiborne
HardwareCo., 458 U.S. 886, 930-32 (1982)).
We concur with the Seventh Circuit's reasoning and conclude that the phrase "a group . . .
which engages in" terrorist activity under section 212(a)(3)(B)(vi)(Ill) of the Act requires some
evidence that a group authorizes, ratifies, or otherwise approves or condones terrorist activity
committed by its members. Id. Absent such evidence, a political party such as the BNP cannot
be deemed an undesignated terrorist organization wider section 212(a)(3)(B)(vi)(III) of the Act
Khan v. Holder, 766 F.3d 689, 699 (7th Cir. 2014} ("An entire organization does not
automatically become a terrorist organization just because some members of the group commit
terrorist acts. The question is one of authorization.") (citing Hussainv. Mukasey, supra, at 538
(holding that "[ a]n organization is not a terrorist organization just because one of its members
commits an act of armed violence without direct or indirect authorization'')).
Evidence of authorization may be direct or circumstantial, and authorization may be
reasonably inferred from, among other things, the fact that most of an organization's members
commit terrorist activity or from the failure of a group's leadership to condemn or curtail its
members' terrorist acts. See Viegasv. Holder, supra, • 802 (stating that the OHS had met its
initial burden of establishing that the terrorism bar may apply based on evidence that "most, if
not all," of the factions in the Front for the Liberation of the Enclave of Cabinda, of which the
alien was a member, "include military win~ (that] engaged in violence''); see also Hussain
v. Mukasey, supra, at 539 (finding that, where members of an organization to which an alien
belonged "committed a number of acts of armed violence" against a rival group, and the group's
leadership "did not criticize, or make efforts to curb, that violence(,] an inference that it was
authorized is inescapable").- An Immigration Judge's finding that a group authorizes terrorist
activity is subject to a clearly erroneous standard of review. See, e.g., Matter of G-K-, 26 l&N
Dec. 88, 97 (BIA 2013) (holding that determinations regarding an actor' s motives, and the link
between his or her motives and actions, are findings of fact which the Board reviews for clear
error).
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The record reflects that some BNP members-as well as members of other opposition
groups, with which the BNP has been politically aligned-were involved in violent acts in
Bangladesh (Exh. 4 Tabs A, 8, C, D, O; Exh. 5 Tabs K, L; Exh. 7 Tabs Q, R, S, T, W). The
Immigration Judge did not, however, identify evidence showing that the BNP instigated or
authorized the violent acts committed by its members. Moreover, we disagree with the
Immigration Judge insofar as she found it sufficient that the BNP leadership advocated and
carried out opposition activities that resulted in reasonably foreseeable violence (I.J. at 25). The
Immigration Judge specifically referenced strikes where violence ensued, and she found that
"[t]he violence was, and should have been, a foreseeable consequence of the BNP's calls-toaction, in view of its long-standing ideologically-driven hostility toward the ruling AL
government, as well as the personal animosity'' displayed by the opposition leader toward the
prime minister when the BNP was out of power (I.J. at 25). The Immigration Judge went on to
conclude that "because many of the opposition activities did result in outbreaks of violence that
were reasonably foreseeable and the violence can be attributed to the BNP's calls-to-action, I
must conclude that the BNP's advocating the use of force to overthrow the ruling government is
tantamount to terrorism" (I.J. at 25, n. 28). The fact that certain condoned political activities
eventually escalated into violence, however, is not a sufficient basis for finding that the BNP
leadership advocated violence. To conclude that an organization's leadership is responsible for
violence that is "reasonably foreseeable" by any of its members or supporters would, in our
view, sweep far too many organizations into the "terrorist'~definition.
The Immigration Judge's conclusions that the "BNP itself' perpetrated violence are based on
accusations by AL-government officials that the BNP leadership instigated violence, evidence
that the AL-government has arrested BNP leaders for their role in violent attacks, evidence that
BNP leaders have been charged with authorizing violence, and various other sources attributing
violence to BNP members (Exh. 4 Ta~ 0, I; Exh. 5, Tab L; Exh. 7 Tab U). We must question
the reliability of the accusations however, in light of the significant history of antagonism and
reprisal between the AL-controlled government, the BNP, and its political partners (Exh. 2, Tab
E; Exh. 4 Tab A; Exh. 5 Tabs I, K, L). The record establishes that when either the BNP or AL
wins an election, both parties entrench their power by staffing the judiciary and security forces
with their own supporters and use the justice system to harass and marginalize their political
opposition (Id). Thus, the fact that the Bangladeshi government has arrested and initiated
prosecutions against the BNP's leaders and accused them of being responsible for violence is not
a reliable basis for concluding that BNP leaders have actually authorized violence. We further
observe that the record contains some evidence that the BNP has condemned violence (Exh. 4,
Tab Pat I 04; Exh. 5, Tab Lat 90).
It is also worth noting that the State Department's 2014 Human Rights Report does not
mention terrorism concerns with respect to the BNP. See United States Dept. of State, Bureau of
Democracy, Human Rights, and Labor, Bangladesh2014 Human Rights Report (Exh. 11). The
Third Circuit Court of Appeals has held that the State Department Reports are the most
appropriate and perhaps best resources for detennining the current political situation in a
particular country. Kayembe v. Ashcroft, 334 F.3d 231, 235 (3d Cir. 2003).
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Based on this record, we conclude that insofar as the ImmigrationJudge detennined that the
BNP leadership perpetrated, instigated or authorized violence, that conclusion is clearly
enoneous (U . at 23-25). See Matter of R-S-H-, 23 l&N Dec. 629, 637 (BIA 2003) ("[A] finding
is 'clearly erroneous, when although there is evidenceto support it, the reviewing court on the
entire evidenceis left with the definiteand firm convictionthat a mistakehas been committed.").
We will reverse the ImmigrationJudge,s conclusionthat the BNP is an undesignatedtenorist
organization.
Accordingly,we will remandthe record to the ImmigrationJudge for furtherproceedings.
ORDER: The appeal is sustained with respect to the ImmigrationJudge's finding that the
BNP is an undesignatedtenorist organization.
FURTHER ORDER: The record is remanded to the Immigration Judge for further
proceedingsconsistentwith the foregoingopinionand for the entry of a new decision.
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