


























contact with the police. raids. prior deportations—apply in her case. ICE only knows about her
because of her political work.
ARGUMENT

The Federal Government has bound all its agencics to “respect and protect the frecdom of
persons and organizations to engage in religious and political speech.™ 82 Fed. Rep. 21675
{attached as App. A}. [t has promulgated a regulation to protect the political speech that is
covered by the First Amendment of the U.S. Constitution. il ICE’s deliberate policy of targeting
immigrant rights activists—including Ms. Mora-Villalpando—violates this regulation. When
ICE violates a regulation that is binding upon it. and where that regulation is “mandated™ by the
Constitution, Immigration Judges ("1Js7) must terminate removal proceedings. Matter of Garcia-
Flores. 17 1. & N. Dec, 325. 327 (BIA 1980).

I'reedom of speech is a right that is “preeminent™ above all others. Procunier v Martinez,
416 1.8, 396, 429 (1974) (Douglas. )., concurring). it is the cornerstone of a democratic socicty.
Ms. Mora-Villalpando's retaliatory removal proceedings not only denies her own First
Amcendment right to speak on matters ot concern to the immigrant community. It also chills the
speech of countless other activists. and denies citizens and noncitizens alike of their freedom of
association related to their deep political concerns about immigration policy.

I An 1J is Reguired to Terminate Removal Proccedings Where ICE Violates
Regulations that Protect Fundamental Constitutional Rights.

A. LJs Have Authority to Adjudicate Motions to Terminate,

tls are authorized to determine removability. adjudicate applications for relief. order

withholding of removal, and ~|t{o take any other action consistent with applicable law and
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regulations as may be appropriate.”™ 8 C.F.R. §1240.1(a}iv). This includes authorization 1o
“terntinate proceedings wlhen the DHS cannot sustain the charges [of removability] or in other
specific circumstances consistent with the faw and applicable regulations.” Matter of Sanchez-
Herbert, 26 1. & N. Dec. 43, 45 (BIA 2012} (emphasis added). In deciding individual cases, an
immniigration judge “shall exercise his or her independent judgiment and discretion and may take
any action consisient with their authorities under the Immigration and Nationality Act and
regulations that is appropriate and necessary for the disposition of such cases.” 8 C.F.R. §
1003.10¢b). After evaluating the factors underlying a motion to terminate, an immigration judge
must provide an informed adjudication on the motion. Matter of G-N-C', 22 1. & N. Dec. 281,
284 (BIA 19O88).

B. A Regulatory Violation Mandated By the Constitution Requires Termination of
Remgoval Procecdings.

On May 17, 2017, the President of the United States of Amertca, Donald J. Trump. issued
an Executive Order entitled "Promoting Free Speech and Religious Liberty.™ 82 Fed. Reg.
21675. It stated: " All executive depariments and agencies shall, to the greatest extent practicable
and to the extent permitted by law. respect and prontote the freedom of persons and
organizations to cngage in religious and political speech.” {d. This regulation, published in the
Federal Register. hinds all agencies—including ICE—to respect political speech. It codifies the
First Amendment. and turns it inte an agency rule. By targeting Ms. Mora-Villalpando. ICL has

violated this provision.'®

In We note here that Rene v dmericun-Arab Anti-Discrimination Comm., 325 U5, 371 (1999 ("AADC™), is
not applicable to this case. Unlike AADC, the respondent here is asserting ler claim not on the constitution itseif but
on the violation of federal repulations that happen to implicate her constitutional [First Amendment rights.

‘
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Rules promulgated by a federal agency. which regulate the rights and interests of others.
are hinding. See Columbia Broad Sys. v. United States, 316 U.S. 407, 422 (1942). The principle
that agencies must be bound by their own rules is fundamental. [n United Stutes ex rel. Accardi
1. Shaughnessy. the Supreme Court vacated a deportation order because the proceeding below
violated the apency’s own rules. 347 U.S. 260 (1954). The doctring applies not enly to
deportation orders: it also has been applied to vacate discharges ot employees and overturn
convictions. See Montilla v. INS, 926 F.2d 162, 167 (2d Cir. 1991,

When ICE violates agency rules and regulations to collect its evidence, immigration
courts must terminate proceedings where (1) the regulation at issue was promulgated for the
benefit or protection of the noncitizen, and (2) the violation has the potential to prejudice the
noncitizen’s interests. { nited States v, Calderon-Medina, 391 F.2d 529, 531 (9th Cir. 1979):
Matter of Garcia-Flores. 17 1. & N. Dec. 325, 328 (BIA 1980). Prejudice exists where the
agency violation “affect[s] polentially the outcome of [the] deportation proceedings.” United
States v, Rangel-Gonzalez. 617 F.2d 5329, 530 (9th Cir, 1980) (finding prejudice because
noncitizen might have obtained iegal counsel and avoided deportation tf immigration agents had
adhcred to agency regulation). In addition. even where the etfect of the violation on the outcome
of the proceedings is not clear. “where compliance with the regulation is mandated by the
Constitution, prejudice may be presumed.” Matter of Garcia Flores, }7T 10 & N. Dec, at 329: see
also United States v. Caceres, 440 U.S. 741, 749 (1979) (*[a] court’s duty to enforce an agency

regulation is most evident when compliance with the regulation is mandated by the Constitution
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or federal faw™). Here, the regulation is mandated by the First Amendment right to {reedom ol
specch.

In short, an agency’s own rules are binding upon it. dccardi, 347 U.S. 260 {duc process
requires that an agency follow its regulations). The Ninth Circuit recently realfirmed this
principle in Sanchez v, Sessions, 870 F.3d 901, 913 (9th Cir. 2017). There. the Government
vielated a regulation that was “mandated by the constitution.™ For that reason. the court
invalidated a noncitizen’s deportation order. See also Haldron v, INS. 17 F.3d 511,518 (2d Cir.
1994} (| W]hen a regulation is promulgated to protect a tfundamental right derived from the
Constitution or a tederal statute, and the INS fails to adhere to it. the challenged deportation
proceeding is invalid): Montilla. 926 F.2d at 166 (| Tlhe rules promulgated by a federal agency.,
which regulate the rights and interests of others, are controlting upon the agency.”).

il ICE Has Retaliated Against Ms. Maru-Villalpando For Her Political Speech In
Violation of Regulation and The First Amendment.

[CE wants to silence critics of ULS. immigration law and policy by surveilling, detaining.
and deporting them., This is conduct “we associate with regimes we revile as unjust.” Raghir v.
Sessions, 2018 WL 623557, at *1 (S.D.N.Y, Jan. 29, 2018).

Retaliation by the Government for the exercise of a constitutional right “offends the
Constitution |because] it threatens to inhibit exercise of the protected right.” Crenford-El v,
Britton. 323 U.S. 5374, 588 n.10 {1998). The taw thus “is settled that as a general matter the First
Amendment prohibits government officiats from subjecting an individual to retaliatory actions . .
. for speaking out.” Hartman v. Moore. 547 U.S. 250, 2536 (2006). The Government may not act

against an individual “because of his constitutionally proteeted speech.” even if the Government
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could lawfully take such action for “any number of [other] reasons.”™ Perry v. Sindermann. 308
U.8. 593, 597 (1972).

“{D]ebate on public issues should be uninhibited. robust. and wide-open. and ... may
well include vehement, caustic. and sometimes unpleasantly sharp attacks on govemment and
public officials.”™ New York Times Co. v. Sullivan, 376 1.8, 254, 270 (1964). Speech on topics
like immigration policy therefore ~occupies the highest rung of the hicrarchy ot First
Amendment values, and is entitled to special protection.” Smyder v. Phelps. 562 U.S, 443. 452
(2011) (quotation marks omitted). Because Ms. Mora-Villalpando™s speech “involves interactive
communication concerning political change.” it constitutes “core political speech.” where “First
Amendment protection ... is at its zenith,” Buckley v. Am. Constitutional Law Found., Inc.. 323
LS. 182, 186-87 (1999).

To sustain a claim tor ofticial retaliation in violation of the First Amendment, a ¢laimant
must show that (1) the oftficial’s conduct would chill a person of urdinary tirmness {rom future
IFirst Amendment activity; and (2) the official’s desire to chill her speech was a “but-for” cause
of the allegedly unlawful conduct. Skoog v. Cty. of Cluckamas. 469 F.3d 1221, 1232 (9th Cir.
2006): see also Bartlets v, Nieves. 2017 U.S. App. LEXIS 20682, 2017 WL 4712440 (9th Cir.
Oct. 6. 2017).

First. by placing Ms. Mora-Villalpando in removal proceedings, ICE has taken drastic
action against ber. The prospect of deportation would chill any person of ordinary firmness {rom
continuing to speak out on immigration policy—a matter of great public importance. The
Supreme Court considers deportation a “particularly severe penaly,” Pudiffa v. Kentucky. 339
1J.8. 356, 365 (2010). and a “drastic measure.” Fong Haw Tan v, Phelan, 333 11506, 7 (1948).

Indeed. deported immigrants may f{ace lifetime separation {rom their bomes. families. and
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livelihoods, sent to countries where they may not have family or friends. where they may not
speak the language, and where they may face serious persecution or death, See Peter L.
Markowitz. Deportation is Differcat. 13 U Pa. 1. CoxNT, L. 1299, 1301 (2011). It “may result in
the loss of all that makes life worth living.” Bridees v. Wixon, 326 U.S. 135, 146 (1945). ltisa
“savage penalty.” Jordan v. DeGeorge. 341 1.8, 223, 243 (1951) (Jackson. J.. dissenting).

Second. there is a clear causal connection hetween Ms. Mora-Viilalpande's protected
speech and the government’s adverse actions. ICE did not hide the tact that it was placing Ms.
Mora-Villalpando into proceedings because of her "anti-ICE™ activism and comments to the
press. The [-213 stated:

Maria MORA VILLALPANDO came to the attention of Seattle, WA, ICE-ERO
after an interview was published in the “Whatcom Wateh™ wherein she stated that
she is “undocumented™ and that “many people like me come on a visa and then do
not return to their countries when the visu has expired. . . . Upon review of the
article and available intormation regarding her situation it should also be noted
that she has extensive involvement with anti-ICL protests and ILatino advocacy
programs. VILLALPANDO has become a public figure primarily in Whateom
County. where she currently resides.

ICE’s actions against Ms. Mora-Villalpando fall into a pattern and practice of retaliation
apainst immigrant-rights activists based on their protected speech about LS, immigration law
and policv. ICE s pattern and practice of targeting activists independently violutes the First
Amendment hecause it hurdens protected speech based on its content. viewpoint, and
speaker. “Content-based laws—those that target speech based on its communicative content—
arc presumptively unconstitutional and may be justified only if the government proves that they
arc narrowly tatlored to serve compelling state interests.”™ Reed v. Town of Gilhert. 135 8. CL.

2218.2226 (2015). Because ICE’s actions against immiigrant-rights activists across the

country are based upon “the topic discussed or the idea or message expressed.” id. at 2227-~
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namely. criticism of U.S. immigration law and policy —they are patently content-based. This
targeting serves no legitimate governmental interest at all. et alone a compelling one.

Indecd. ICE's targeting of activists constitutes “an egregious form of content
discrimination™—"viewpoint discrimination.” Roseaberger v. Rector & Visitors of Univ. of
Pirginia, 515 U.S. 819, 829 (1995). “When the government targets not subject matter. but
views taken by speakers on a subject. the violation of the First Amendment is all the
more blatant.™ /. Such viewpoint discrimination is always unconstitutional. See Sorredf v 1MS
Health Inc., 564 U.S. 552,57V (2011): Matal v. Tam. 137 S, Ct. 1744, 1763 (2017): id. at 1768
(Kennedy. J.. concurring in part and concurring in the judgment).

This case illustrates the grave danger of viewpoint discrimination. ICE has targeted
critics of its own enforcement policies and the laws it administers. and sought to banish thosc
critics from this country. ICE"s pattern and practice also unconstitutionally discriminates against
a class of speakers. ~Quite apart from the purposc or etfecet of regulating content, ... the
Government may commit a constitutional wrong when by law it identifies cenain preterred
speakers.” Citizens United v. Fed. Election Comm i, 558 U.S. 310, 340 (2010). Because ~[tjhe
First Amendment protects speech and speaker. and the ideas that flow from each,” the
Government may not “deprive the public of the right and privilege 10 determine for itself what
speech and speakers are worthy of consideration.™ /o at 341. Yet that is precisely what ICE is
doing here—singling out certain speakers for sunveillance, detention. and worse. This conduct
violates their own [xecutive Order, which codilies the First Amendment. and is binding upon all
agencies. including ICE. /d a1 491,

In analogous circumstances. the Supreme Court has held that restrictions that render

speech less effective—even i speech is not banned altogether—may impermissibly burden
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expression. In MceCullen v. Caakley. 134 S, Ct. 2518 (2014), for examiple. the Court invalidated a
law imposing a buffer zonc around abortion clinics. The law did not prohibit the plaintitfs —
individuals who sought to counsel women on aliernatives to aboriion—trom speaking. But the
law rendered their speech “far less frequent™ and “far less successful™ by preventing them from
engaging in personal conversations with the women they wished to counsel, The Joss of these
“primary methods™ of expression “effectively stitled™ the plaintitfs® specch. /o at 2336-37: sce
also Sorrell. 564 U8, at 364: Davis v. FEC, 354 U.S. 724, 736 (2008).

So too here. Ms. Mora-Villalpando's presence in the United States 1s essential to her
ability 10 effectively convey her ideas and views about U.S. iinmigration law and policy. Ms.
Mora-Villalpando expresses her views about the immigration svstem through meetings with
elected ofticials, presentations at conferences and media events, and by protesting al detention
centers. Absent termination of these removal proceedings, Ms. Mora-Villaipando will lose all
these avenues for expression. It is “no answer’ to say that Ms. Mora-Villalpando can continue to
voice her opinions about U.S. immigration policy from outside the United States. McC'ullen, 134
S. Ct. at 2537. That modc of expression is no substitute tor the direcet contact and exchange that
is essential 10 Ms. Mora-Villalpando's advocacy and speech. The harm Ms. Mora-Villalpando
faces is not just a chill on her protected speech, but also a deprivation of her ability to engage in
effective and meaningful speech in support of immigrant rights in the United States.

CONCLUSION

The federal government’s power to entorce immigration law is “subject 10 important
constitutional limitations.”™ Zadhydas v. Davis. 333 1.8, 678. 695 (2001). Punishing specch by
“undocumented™ activists is classic speaker discrimination. Excluding a person or group of

people from the right to speak “deprives the disadvantaged person or class ol the right to use

-
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speech to strive (o establish worth, standing, and respect for the speasker’s voice.” Clitizeny
{ ‘nited. 558 .S, at 899,

In the criminal context, the Supreme Court has stated there are cases where the
“conduct of law entorcement agents is so outrageous that due process principies would
absolutely bar the government from invoking judicial processes to obtain a conviction].[” {5, v
Russell. 411 U.S. 423 (1973). Depontation proceedings can be “tainted from their roots™ so as o
call for a “prophylactic remedy(.]” Custanedu-Delgado v. INS, 325 F.2d 1295, 1302 (71h Cir,
1975). Retaliatory arrests are the type of outrageous conduct that taints the entire proceeding. and
which should bar the government from invoking judicial processes to obtain removal. Iere, the
unconstitutional conduct also violates a regulation, and mandates termination.

In Accardi. the Supreme Court invalidated a deportation order for an immigrant who had
been placed on a list of “unsavory characters™ that the Attorney General expressiy wished to he
deported. 347 ULS, at 261. Today. the Trump Adminisiration has placed Ms. Mora-Villalpando
on its own list ol “unsavory characters™—becausc it disagrees with the content of her First
Amendment-protected speech about matters of immigration policy. However. the Trump
Administration has also promulgated rules that bind its agencies to proteet First Amendment
political speech. Because ICE violated Ms. Mora-Villalpando's right to freedom of speech. her

deportation proceedings must he terminated.
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Respectfully submitted this 12th day of March. 2018.
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