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I.

INTRODUCTION
Respondent,

, hereby moves for reopening and rescission of the

decision of the U.S. Customs and Border Protection (CBP) Office at Hidalgo, Texas, dated
March 21, 2016, ordering him removed pursuant to 8 U.S.C. § 1225(b)(1). See Ex. A (Form I860, Notice and Order of Expedited Removal). The instant motion sets forth the requisite “proper
cause” for rescinding the expedited removal order pursuant to 8 C.F.R. § 103.5.
Mr.

is a 45 year-old Mexican sorghum farmer and property owner whose U.S.

citizen wife and four minor children live in the United States where it is safer and where the
children can have better schooling. For over 15 years, he has been in possession of a valid border
crossing card and has entered the United States hundreds of times. On March 20, 2016, Mr.
appeared at the Reynosa-Pharr port of entry without his border crossing card, because he
inadvertently forgot it at home and belatedly realized this fact when the vehicle in which he was
a passenger was sandwiched between two cars in the inspection queue. At the first opportunity,
Mr.

’s friend explained to the inspecting officer that Mr.

had forgotten his

documents. Nevertheless, and despite having explained this to several other CBP officers, CBP
issued an expedited removal order against him, alleging that he falsely claimed to be a lawful
permanent resident (LPR) and consequently banning him from visiting his family and purchasing
equipment for his farm in the United States for five years.
CBP must reopen and rescind this order. Based on evidence in CBP’s own files,
including his sworn statement and part of the Record of Deportable/Inadmissible Alien (Form I213), and the additional evidence submitted herein, Mr.

consistently has maintained that

he never misrepresented himself as an LPR and repeatedly told officers that he had a valid border
crossing card. Furthermore, Mr.

, had no incentive whatsoever to claim LPR status. As the
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spouse of a U.S. citizen, Mr.

was aware of the availability of applying for a “green card.”

However, he and his wife elected not to do so due to Mr.

’s familial and work

responsibilities in Mexico, where he cares for his elderly mother and

sister and

provides financially for his U.S.-based wife and children through the farming of his land and
management of his rental properties.
The only basis for the false LPR claim allegation is a redacted I-213 which Mr.
submits was fabricated to justify his twelve hour detention at the hands of CBP officers, given
that his Sworn Statement and part of the I-213 itself provide support for his steadfast denial of
having claimed LPR status. Notably, after several hours of detention, CBP officers attempted to
coerce Mr.

into retracting his statements and corroborating their false account of what

transpired at the port of entry. Even assuming arguendo that the I-213 was the product of
confusion on the part of CBP, i.e., that the driver’s attestation to having LPR status was
incorrectly attributed to Mr.

, the I-213 is nonetheless inherently unreliable. The document

makes no mention of any relevant facts, like the existence of Mr.

’s border crossing card,

which he informed CBP officers that he had left at home. In addition, neither the I-213 nor any
other document produced through a Freedom of Information Act Request to CBP shows any
investigation into either Mr.

’s claimed status (border crossing card holder) or LPR status,

even though CBP had a legal obligation to conduct a thorough investigation prior to commencing
expedited removal proceedings against Mr.

. See 8 C.F.R. § 235.3(b)(5)(i).

Rather than issuing an expedited removal order, CBP should have allowed Mr.

to

withdraw his application for admission. 8 U.S.C. § 1225(a)(4). Based on the evidence available
at the time of the order and in light of newly submitted evidence herein, Mr.

met all

criteria for meriting an opportunity to withdraw his application for admission. Indeed, he has
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never had a problem with any law – neither criminal nor immigration – in the United States or in
Mexico. He had no intention to violate the law and, indeed, no motivation for doing so. In fact,
the converse is true. With his beloved family living in the United States, Mr.

had every

incentive not to violate the law.
For these reasons, as set forth below, CBP should reopen and rescind the March 21, 2016
expedited removal order and allow Mr.

to resume making brief trips to the United States,

as he had done without problem for his whole life.

II.

STATEMENT OF FACTS AND PROCEDURAL HISTORY
Mr.

, a citizen and resident of Mexico, has a long history of complying with U.S.

immigration laws. Ex. B, ¶¶1, 4, 23 (

); Ex. C (Copy of B1/B2

Visa/Border Crossing Card of

); Ex. D (Copy of page of Passport of

). He has been married to

, his U.S. citizen wife, for more than

fifteen years. Ex. E (Copy of Marriage Certificate). Together, the T
between the ages of

s have four sons,

, who are all U.S. citizens. Ex. F (Copy of Birth Certificates of
); Ex. S (photos of the

family). Mr.

for his wife and children financially through his work and rental properties in
Ex. B, ¶22; Ex. G, ¶2 (Declaration of
Throughout their marriage, Mr.

provides
, Mexico.

).
and his wife have lived apart, because Mr.

has elected to reside in Mexico in order to work at the ranch he owns and to care for his mother
and sister, while Mrs.

lives in the United States to ensure that their children can attend

school in Texas. Ex. B, ¶¶2-3; Ex. G, ¶3; Ex. H (Declaration of
insurance documents for ranch of

). Although Mr.

, describing
could have

applied to become a lawful permanent resident based on his marriage, he chose not to do so,
3

because of his responsibilities in Mexico. Ex. B, ¶3; Ex. G, ¶4. Instead, for over fifteen years, he
regularly traveled to the United States with a B1/B2 Visa/Border Crossing Card (BCC). Ex. B,
¶4; Ex. G, ¶6. He came to the United States often to spend time with his family, attend events at
his children’s schools, and make equipment purchases for his ranch. Id. He estimates that he has
crossed the border without incident more than one thousand times. Ex. B, ¶23.
On March 20, 2016, Mr.
by his friend,

came to the Reynosa-Pharr port of entry in a truck driven

, planning to make a short visit into the United States to spend the

evening with friends. Id., ¶¶ 5-6. However, once Mr.
vehicles waiting to go through inspection, Mr.

had driven his truck into the line of
realized that he had left his BCC at home.

Id., ¶6. Because they were already in line, with cars in front of them and behind them, there was
no opportunity for Mr.

to simply turn around and drive back to Mr.

’s home, and so

they proceeded to the inspection point. Id.
At the inspection point, Mr.

explained to the inspecting officer that they wanted to

turn around and return to Mexico, because Mr.
allowing them to do so, the officer told Mr.
identification from Mr.

had forgotten his BCC. Id., ¶7. Instead of
not to worry about it and asked for

, who provided the officer the first piece of identification he found

in his wallet, a Mexican Voter’s Registration Card. Id. The officer asked Mr.
Lawful Permanent Resident (LPR); Mr.
conversation between Mr.

if he was a

responded that he was.1 Id., ¶8. Much of the

and the officer took place in English, even though Mr.

is

not comfortable communicating in English and asked the officer if he could speak to him in

1

In Spanish, Mr.
likely would have said “tengo residencia” the Spanish equivalent of
“I have residency.” As discussed below, the I-213 incorrectly attributes this statement to Mr.
. See Ex. L.
4

Spanish. Id. The officer did not ask Mr.

if he was an LPR, nor did Mr.

claim to be

an LPR. Ex. B ¶¶7-8; Ex. I (Form I-867A, Record of Sworn Statement of
The first officer sent Mr.

and Mr.

).

to speak to a second officer, who came up

to them while they were still in the truck. Ex. B, ¶¶8-9. This officer asked which of them had
forgotten his documents, and Mr.
request, Mr.

responded that it was him. Id., ¶9. At the officer’s

provided his Mexican driver’s license, which the officer took inside. Id.

When the officer returned, he told Mr.
was. Id., ¶10. Mr.

that “it” was expired, but did not explain what “it”

explained that his immigration documents were not expired, and that

he had crossed into the U.S. with his BCC and I-94 just two days earlier. Id., ¶10; see also Ex. C;
Ex. J (I-94 Form of

).2 The officer expressed surprised when Mr.

stated that he had a visa. Ex. B, ¶10. The officer did not ask Mr.
did Mr.

if he was an LPR, nor

claim to be an LPR. Id., ¶9-11; Ex. I.

Subsequently, the officer brought Mr.

inside, and told him to go with two other

officers who searched him and took his belongings, including his wallet. Ex. B, ¶11. They told
him that they would be investigating him because he had lied, but did not explain what they
meant by that. Id. They did not ask Mr.

any questions, nor did Mr.

LPR. Id. Later, two more officers transferred Mr.
It was at Hidalgo that yet another officer told Mr.

claim to be an

to the Hidalgo port of entry. Id., ¶12.
for the first time that he was

being detained because CBP believed he had claimed to be an LPR. Id., ¶13. Mr.
immediately stated that he had not made any such claim, and repeated that he had a BCC at
home that he had forgotten. Id. He offered to call someone and have them bring the BCC to the

2

Mr.
’s I-94 Form expired two days after the incident in question, but regardless, as a
BCC holder who was making a brief trip within 25 miles of the US-Mexico border, he was not
required to have an I-94. See 8 CFR §§ 212.6(b)(2)(iii), 235.1(h)(iii).
5

port of entry. Id. He explained that Mr.
officer that he himself (Mr.

had been the person who had told the inspecting

) was an LPR, not Mr.

Id. The officer returned Mr.

to another room. Id., ¶14.
Later, the officer took a sworn statement from Mr.

. Ex. B, ¶15; Ex. I. Mr.

again reiterated that he had never claimed to be an LPR, and explained that if he had wanted to
apply for LPR status, he could have done so, because his wife and children are U.S. citizens. Id.
The officer told Mr.

he might be detained for several days, which worried Mr.

,

because his mother and sister were depending on him to be at his home and because he needed to
fertilize his crops. Ex. B, ¶16. He was returned to a cell. Id.
In the early morning, around 4:00 a.m. or 5:00 a.m., a different officer came to the cell
and tried to persuade Mr.
Mr.

to change his statement. Id., ¶17. The officer threatened that

would receive more “punishment” for lying. Id. The officer said that everything that

had taken place had been recorded, which Mr.

said was “great,” because the recording

would show that he had never lied. Id. Mr.

refused to change his statement. Id.

Approximately an hour or so later, a female officer asked Mr.
to be an LPR. Id., ¶18. Mr.

why he had claimed

again told that officer and others that he had never claimed to

be an LPR and that he had a BCC. Id. Mr.

overheard one of the officer say something

about “confusion,” but the officers left him alone shortly afterwards. Id. Subsequently, the
officer who had taken Mr.

’s statement came back and told Mr.

news and bad news. Id., ¶19. The good news was that Mr.

that he had good

would not have to remain

detained, but the bad news was that he would be “punished” and barred from entering the United
States for five years. Id.
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Finally, in mid-morning, Mr.
asked him why he had lied. Mr.
stated that Mr.

spoke to yet another CBP officer. Id., ¶20. She
repeated again that he had not done so. Id. The officer

’s record was clean and that she was not sure why this had happened to

him. Id. She explained that it was her job to do the paperwork for his removal and that she had to
do it. Id.
CBP issued an expedited removal order against Mr.

, charging him as inadmissible

pursuant to 8 U.S.C. § 1182(a)(6)(C)(i). Ex. A. At about 11 a.m. on March 21, after
approximately twelve hours of detention, the officer walked Mr.

outside and released him

to Mexico. Ex. B, ¶21. He walked over the bridge and took a taxi back to his house. Id.
Mr.

has never been arrested in the United States or Mexico. Id., ¶23. During his

hundreds of trips between the United States and Mexico, Mr.
entering on one occasion. Id. More than ten years ago, Mr.

was only prevented from
came to a port of entry with

an older (paper, not laser) BCC. Id. Because the actual card was tattered and worn, an officer
told Mr.
Mr.

that he would need to obtain a new visa before entering the United States, and
subsequently did so. Id. Since that time, Mr.

continued to enter the United

States at least several times each month with a valid BCC without problems. Id.
Being unable to go to the United States has caused hardship for Mr.
family. His wife,

and his

, attests that “[i]t has had an emotional impact on all of us and

has impacted the unity of our family.” Ex. G, ¶6. Mr.

’s youngest sons are suffering

greatly. They are used to seeing their father regularly and do not understand why he can no
longer visit with them at their home and school. Id. His

-year-old son,

is

devastated that his father may miss his graduation from high school and other school events,
stating that, “I would do anything to make him be present at those events” and “we are
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incomplete as a family without my father.” Ex. K. His

-year-old son,

, misses him

dearly, writing that it affects him in school because his father motivates him and he is sad that he
only sees him on the weekends. Id. His other sons,
ask Mrs.
around,” and

and

, ages

and

respectively,

, their mother, “why their father is not coming to see them and why he is not
was upset on the last day of school that Mr.

could not come to an event

at school for the parents, as he usually would. Ex. G, ¶6.

III.

THIS OFFICE HAS JURISDICTION TO RESCIND THE EXPEDITED
REMOVAL ORDER ISSUED TO MR.
This office has jurisdiction over the instant motion under 8 C.F.R. § 103.5, entitled

Reopening or Reconsideration, which, in relevant part provides:
(a) Motions to reopen or reconsider in other than special agricultural worker and
legalization cases—
(1) When filed by affected party—
(i) General. Except where the Board has jurisdiction and as otherwise provided in
8 CFR parts 3 , 210 , 242 and 245a , when the affected party files a motion, the
official having jurisdiction may, for proper cause shown, reopen the proceeding or
reconsider the prior decision. Motions to reopen or reconsider are not applicable
to proceedings described in § 274a.9 of this chapter. Any motion to reconsider an
action by the Service filed by an applicant or petitioner must be filed within 30
days of the decision that the motion seeks to reconsider. Any motion to reopen a
proceeding before the Service filed by an applicant or petitioner, must be filed
within 30 days of the decision that the motion seeks to reopen, except that failure
to file before this period expires, may be excused in the discretion of the Service
where it is demonstrated that the delay was reasonable and was beyond the
control of the applicant or petitioner.
(ii) Jurisdiction. The official having jurisdiction is the official who made the latest
decision in the proceeding unless the affected party moves to a new jurisdiction.
The regulation contemplates that Department of Homeland Security (DHS)
officers have the authority to adjudicate a motion to reopen or reconsider an expedited
removal order. Under its plain language, 8 C.F.R. § 103.5 contains a general grant of
8

authority over motions to reopen to the DHS “official having jurisdiction” over a matter
raised by an affected party. In this instance, the “affected party” is the respondent, Mr.
, who was subject to an erroneous expedited removal order and procedural
violations in that process. Section 103.5’s language expressly excludes certain matters
that fall outside its general grant of authority, but expedited removal orders are not
among these exclusions.3 DHS itself has acknowledged its jurisdiction in similar cases,
by adjudicating motions to reopen expedited removal orders. See Ex. J (decisions
granting motions to reopen filed pursuant to 8 C.F.R. § 103.5 and vacating expedited
removal orders issued under 8 U.S.C. § 1225(b)).4
Venue is proper with Hidalgo, Texas Port of Entry as that office made the
decision to issue the expedited removal order. See Ex. M (Notice to Alien Ordered
Removed/Departure Verification).

IV.

MR.
HAS SHOWN PROPER CAUSE FOR REOPENING AND
RESCISSION OF THE ERRONEOUSLY-ISSUED EXPEDITED REMOVAL
ORDER
A. As Even CBP’s Own Records Corroborate, Mr.
Consistently Has
Maintained That He Inadvertently Forgot His Valid Border Crossing Card at
Home and That He Never Claimed to Be an LPR.
The expedited removal order issued against Mr.

incorrectly charged him with

inadmissibility under 8 U.S.C. § 1182(a)(6) on the basis that he allegedly claimed to be a lawful

3

Specifically, 8 C.F.R. § 103.5(a)(1)(i) excludes matters where the Board of Immigration
Appeals has jurisdiction (such as general removal proceedings), where the Executive Office for
Immigration Review has jurisdiction (8 C.F.R. § 3), matters related to adjustments of status (8
C.F.R. §§ 210, 245a), and matters related to enforcement proceedings of employer verification
requirements (8 C.F.R. § 274a.9).
4
See also Perez-Garcia v. Lynch, _F.3d_, 2016 U.S. App. LEXIS 13145 (8th Cir. July 19,
2016) (exercising jurisdiction to review the denial of a Section 103.5 motion to reopen a
reinstatement order).
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permanent resident, a willful misrepresentation of material fact, while seeking admission to the
United States. See Ex. A. Relevant and reliable evidence from the time of the order as well as the
evidence presented herein demonstrates that he consistently has denied ever making such a
claim.
According to CBP’s own records, see Ex. I, Record of Sworn Statement, Mr.

’s

account of the incident has remained consistent from the day that he was ordered removed: he
and his friend explained during primary inspection that Mr.
documents at home, but never claimed that Mr.

accidentally had left his

was an LPR. Compare Ex. B with Ex. I.

In relevant part, his Sworn Statement reads:
Q:

What did you tell the primary officer you got to the primary booth?

A:
Well since my friend was the driver he did most of the talking to the
officer, he told the officer that I had forgotten my documents in Reynosa. Then
the officer asked for my driver’s license which I had but the first thing I could
grab was my Mexican national voter’s registration. . . .
Q:
Did you tell the primary officer that you are a lawful permanent resident
of the United States?
A:
No. . . .
Q: Did you tell the secondary officer that you are a lawful permanent resident of
the United States?
A:
No.
Ex. I. In addition, despite its inherent unreliability (discussed below), even the I-213 indicates
that Mr.

“denies to [sic] ever telling the CBPOs that he was a Lawful Permanent Resident

Alien.” Ex. L. Indeed, he maintains that he never misrepresented his status by claiming to have
any document other than a border crossing card.
As set forth in the accompanying declaration, Mr.

indicated to several officers

that he had a valid BCC which he had forgotten at home. See Ex. B. Moreover, when a CBP
office approached Mr.

after several hours of detention, at around 4:00 a.m. or 5:00 a.m.,
10

the officer tried to coerce Mr.

into admitting that he had falsely claimed to be an LPR,

threatening that he would receive more “punishment” for lying and asserting that everything that
had taken place had been recorded. Id., ¶17.5 Mr.

, confident that he never misrepresented

his status, said it was “great” that everything was recorded because the recording would show
that he had never lied. Id.
In sum, based on CBP’s own records and the evidence submitted herein, Mr.
consistently has maintained that he never misrepresented his status. (To the extent that CBP
officers alleged otherwise on the I-213, those allegations are discussed below). CBP should
rescind the expedited removal order.
B. A Longtime Border Crossing Card Holder and Spouse of a U.S. Citizen Who
Has Elected to Live in Mexico Due to Financial and Familial Responsibilities,
Mr.
Had Absolutely No Incentive to Misrepresent His Immigration
Status.
Additionally strong evidence that CBP’s allegations are incorrect is that claiming to be an
LPR would not have benefited Mr.

e in any way. Mr.

already had a valid entry

document and had been crossing the U.S.-Mexico border to spend time with his family and
purchase equipment for his ranch for over fifteen years. Ex. B, ¶4. He estimates that he has
crossed the border over a thousand times using a valid BCC. Id., ¶23. At the time CBP ordered
him expeditiously removed, it is indisputable that Mr.

had a valid BCC which he used

regularly to make brief visits to the United States and which would have allowed him to enter the
United States on March 21, 2016 had he not left it at home. See Ex. B; Ex C.
Mr.
wife,

had no incentive to claim to be an LPR. Mr.

has been married to his

, since 2000 and she naturalized in 2005. He could have applied for LPR

5

Notably, although Mr.
submitted a FOIA request to CBP for any “records
maintained by Customs and Border Protection which pertain to [him],” no such recordings were
ever produced. See Ex. P.
11

status, but affirmatively elected not to do so. See Ex. B, ¶3 (“[My wife and I] decided not to
submit an application, because we knew that I would have to stay in the United States for several
months in order to become an LPR. Because of my responsibilities to my mother, my sister, and
my work on the ranch, I would not be able to do that. I do not intend to or want to move to the
United States.”); Ex. G, ¶4 (“Then, in 2005, I became a naturalized U.S. citizen. After that, we
could have applied for a green card for

based on our marriage. We did not apply, because

he needs to stay in Mexico for work and so does not want to move to the United States.”).
At the first opportunity, either Mr.
officer that Mr.

or his friend Mr.

reported to a CBP

accidentally had left his immigration documents at home. See Ex. B, ¶7

(“Once we got to the officer inspecting cars coming into the United States,

informed the

officer that we wanted to turn around and go back to Mexico, because I had forgotten my Border
Crossing Card at hom.”); Ex L (I-213 of
forgotten his documents in

) (“Subject stated that he had

, Mexico.”). Mr.

would have no plausible reason to

say he had a document that he did not have and did not want (a green card), instead of the
document that he had waiting for him at home and regularly used (his BCC). Cf. Figeroa v. INS,
886 F.2d 76, 79 (4th Cir. 1989) (accepting noncitizen’s account as credible where it “appears to
be the only plausible explanation”). Thus, CBP should reopen and rescind the order.
C.

The I-213 is Unreliable.
1. The I-213 Contains Incorrect Allegations.

An I-213 is not reliable if it contains information that is incorrect, or was obtained by
coercion or duress. Matter of Barcenas, 19 I&N 609, 611 (BIA 1988). Here, the I-213
acknowledges that Mr.
that Mr.

and Mr.

immediately informed the officer at the port of entry

had forgotten his documents but incorrectly states that Mr.
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stated “tengo

residencia” to a question about his documents. Ex. L. As noted earlier, Mr.

is an LPR and

did most of the conversing to the first officer. Ex. B; ¶¶6-7; see also id., ¶13 (stating that, after
learning at the Hidalgo port of entry that CBP alleged that he had falsely claimed LPR status,
Mr.

told the officer that “my friend

, who drove the truck I was in, was the one who

spoke to the first officer at the inspection, and that

told the officer that he was an LPR, not

me.”). Thus, it is significantly more likely that Mr.

made the statement “tengo residencia” (I

have residency). The I-213 further claims that Mr.

claimed to be an LPR “in secondary”

but subsequently admitted that he was not an LPR. Ex. L. Significantly, Mr.

vehemently

denies ever having made such a claim. Ex. B. Rather, he explains that upon arriving at
secondary:
A second male officer came up to us in
’ truck and asked which one of us had
forgotten his documents. I told the officer that it was me. The officer then asked
me for my driver’s license. I gave it to him, and then he went back inside.
Next, the officer came back outside to the truck. He seemed upset, and he told me
“it” was expired. I asked him what he meant, and told him that my license was not
expired. The officer told me to get out of the truck and that he would show me. I
got out of the truck and walked inside with the officer. I told him that I knew none
of my documents were expired, because I had just entered from Mexico into the
United States two days earlier. I explained that I had entered the United States
using my I-94 card and my Border Crossing Card. I told him that my I-94 card
was going to expire soon, and that my visa was still valid. The officer sounded
surprised and asked me if I had a visa. I responded, “Yes, I have a visa.” I still do
not know what the officer was talking about when he said that I had a document
that was expired.
Ex. B, ¶¶9-10. There is nothing in that account that reasonably could be the basis for CBP’s
allegation that Mr.

told the officer he was an LPR. Cf. Cunanan v. INS, 856 F.2d 1373

(9th Cir. 1988) (noncitizen in deportation proceedings entitled to cross-examine government
witness whose hearsay statements appear in I-213). With no basis to support the claim that Mr.
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falsely claimed LPR status, it appears that CBP officers fabricated the allegation against
him.
In addition to the fact that the information on the I-213 is incorrect, there is evidence that
CBP attempted to coerce Mr.

into agreeing that he had made a false LPR claim in order

to corroborate this incorrect information. Coercion may include threats, false promises, leading
the individual to believe he has no rights, hours of interrogation, or interference with an attempt
to exercise his rights. Matter of Garcia, 17 I&N 319 (BIA 1980); Matter of Ramirez-Sanchez, 17
I&N 503, 509 (BIA 1980) (allegations that information was coerced were insufficient without
respondent’s testimony and factual specifics).
Mr.

did not even learn of the allegation of falsely claiming LPR status until after

he had his belongings taken, had been handcuffed, and was placed in a van, transported to
Hildago port of entry, fingerprinted, and photographed. Ex. B, ¶¶11-13. Upon learning this
information, Mr.

] immediately told [a CBP officer] that [he] never said [he] was an

LPR.” Ex. B, ¶13. Instead, Mr.

, has explained, “I told him that I had forgotten my Border

Crossing Card at home, but that if I was able to use a telephone, I could call someone and have
them bring the Card to the bridge.” Id. However, Mr.

was not permitted to call someone

to bring him his card. Then, around 4:00 or 5:00 in the morning, after he had been detained for
approximately five hours without sleep and while he was in a cell, a CBP officer asked him if he
“wanted to change” his sworn statement. Id., ¶17. He then threatened that “by lying, [Mr.
] would get more punishment,” and encouraged him to change his statement. Id. The
officer told Mr.

that “that everything that had happened had been recorded, so it would be

worse for me if I did not change my statement.” Id. After Mr.
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responded that he was glad

everything was recorded because it would show he was not lying, the officer told him it was his
“last chance” to change his statement, and then he left. Id.
2. Assuming Arguendo that the I-213 was the Product of “Confusion,” It
Nevertheless is Unreliable.
Even assuming arguendo that the I-213’s allegation that Mr.

falsely claimed LPR

status was the product of confusion on the part of CBP officers about which person in Mr.
car claimed to be an LPR and/or the fact that the primary inspection officer spoke to Mr.

’s
in

English even though that is not his best language, see Ex. B, ¶8,6 CBP should not rely on the
document because the I-213 is nevertheless unreliable for several reasons. First, despite Mr.
’s repeated explanation that he had a valid Border Crossing Card, the I-213 does not
mention the BCC. See Ex. L. This omission is suspect as investigating his status would have
corroborated Mr.

claim, making it more likely that CBP would have permitted Mr.

to withdraw his application for admission rather than issuing an expedited removal order.
See infra Section IV.E (discussing factors considered for withdrawal of application of
admission).
Second, even assuming a false claim to LPR status was made, CBP failed to carry out the
mandatory investigation required by law to verify any such claim. CBP would have had a legal
obligation to conduct a thorough investigation prior to commencing expedited removal
proceedings against Mr.

, had he claimed to be an LPR. See 8 C.F.R. § 235.3(b)(5)(i)

(requiring investigation whenever there is a claim to LPR status).

6

Cf. Ememe v. Ashcroft, 358 F.3d 446, 452 (7th Cir. 2004) (where individual’s testimony
“is only a rough approximation of what she believed herself to have communicated, then the
perceived inconsistencies speak mainly to [her] language skills,” not credibility).
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First, an officer must try to verify the individual’s claim to LPR status, including through
a “check of all available Service data systems and any other means available to the officer.” Id.
Next, if the officer cannot verify the claim, he or she must provide the noncitizen with certain
warnings and obtain statements, including “a written statement . . . in the alien’s own language
and handwriting” verifying the claim to LPR status. Id. In this case, there is no evidence that
CBP officers complied with these requirements. Indeed, had CBP officers run checks on “all
available . . . datasystems,” surely they would have turned up evidence of Mr.
BCC—which perhaps would have put an end to their confusion around Mr.

’s

immigration status. See Ex. B (noting confusion of inspecting officer when Mr.
had a visa and Mr.

’s biometric

stated he

’s repeated explanations to various CBP officers). The lack of evidence

that CBP officers followed their own procedure for verifying alleged LPR claims by individuals
subject to expedited removal or conducted any investigation into Mr.

’s BCC holder status

demonstrates that the I-213 is inherently unreliable.
In sum, CBP failed to carry out a mandatory search of all available databases at the time
of Mr.

’s initial detention, as required by law. Indeed, it appears that CBP never did so,

despite knowledge that Mr.

had been issued a valid BCC card.7 Had they undertaken this

search, the results would have verified that Mr.

’s BCC holder status. Because CBP failed

to carry out the mandatory search of databases, the consequent expedited removal order was
unlawful.

7

Federal officers have no discretionary authority to fail to follow their own regulations.
See Accardi v. Shaughnessy, 347 U.S. 260, 267 (1954) (finding that agency is obligated to follow
its own regulations); Chevron Oil Co. v. Andrus, 588 F.2d 1383, 1386 (5th Cir. 1979) (“…an
agency must abide by its own regulations.”).
.
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D. CBP Should Reopen and Rescind the Expedited Removal Order and Permit Mr.
to Withdraw His Application for Admission.
Rather than issuing an expedited removal order in Mr.

’s case, CBP should have

allowed him to withdraw his application for admission. Based on the evidence available at the
time of the order and in light of newly submitted evidence herein, CBP should allow Mr.
to withdraw his application for admission. See, e.g., Exs. B, C, I, and J.
An individual who seeks admission at a port of entry may be subject to an expedited
removal order if he or she, for example, is not in possession of valid immigration documents or
makes a material misrepresentation to seek admission into the United States. See 8 U.S.C. §
1225(b) (citing 8 U.S.C. §§ 1182(a)(7), (a)(6)(C)). Significantly, however, the inspecting officer
may, in his or her discretion and “at any time” permit the person to “withdraw the application for
admission and depart immediately from the United States.” 8 U.S.C. § 1225(a)(4); see also 8
C.F.R. § 235.4; Matter of Vargas-Molina, 13 I. & N. Dec. 651, 653 (BIA 1971) (noting that an
applicant for admission may be “permitted to withdraw his application if justice may best be
served by permitting the withdrawal”). This is what should have occurred in Mr.

’s case.

According to CBP’s Inspector’s Field Manual (IFM), when determining whether to
permit an applicant to withdraw an application for admission, CBP officers must consider:
(1) The seriousness of the immigration violation; (2) Previous findings of
inadmissibility against the alien; (3) Intent on the part of the alien to violate the
law; (4) Ability to easily overcome the ground of inadmissibility (i.e., lack of
documents); (5) Age or poor health of the alien; and (6) Other humanitarian or
public interest considerations.
IFM § 17.2(a), available at http://foiarr.cbp.gov/streamingWord.asp?j=237.8 Cf. United States v.
Barajas-Alvarado, 655 F.3d 1077, 1090 (9th Cir. 2011) (evaluating the plausibility of a request

8

Although the electronic Officer Reference Tool (ORT) has replaced the IFM, the agency has
not made the ORT publicly available. However, CBP’s Office of Field Operations recognizes
17

to withdraw an application for admission pursuant to the IFM § 17.2(a) factors). Further, the
applicant must have the “intent and the means to depart immediately from the United States.”
IFM § 17.2(a); see also id. (“In light of the serious consequences of issuing an expedited removal
order, which includes a 5-year bar to re-entry, the decision of whether to permit withdrawal
should be based on a careful balancing of relevant favorable and unfavorable factors in order to
reach an equitable decision.”).
Mr.

merited the opportunity to withdraw his application for admission pursuant to

this guidance on March 20-21, 2016 and now. First, his alleged immigration violation, appearing
at a port of entry without his BCC because he inadvertently forgot it at home and belatedly
realized this fact when the vehicle he was in was sandwiched between two cars, is not a serious
immigration violation.
Second, he has not previously been found inadmissible. See Ex. B, ¶23. Indeed, he has
never been in trouble with the law in Mexico or in the United States. Id.; Ex. G, ¶5. Third, Mr.
did not intend to violate the law when he accidentally left his BCC at home; he merely
was attempting to enter the U.S. using the BCC, as he had done without incident hundreds of
times in past. Id. Fourth, because he already had a valid visa that he requested the opportunity to
retrieve, the only ground of inadmissibility that conceivably could have been at issue – 8 U.S.C.
§ 1182(a)(7)(A)(i)(I) (applying for admission without having a valid border crossing card) -would have been extremely easy to overcome, especially given the availability of a waiver of this
ground under 8 U.S.C. § 1182(k).
Finally, because his wife and

minor children reside in the United States and have

counted on their husband and father’s ability to be a regular part of their lives through brief
that CBP officers continue to use the IFM as a “reference.” See Ex. N, AILA National Liaison
Meeting with CBP, Agenda and Notes (Apr. 2014) at 9.
18

visits, humanitarian and public interest considerations strongly counsel in favor of withdrawal.
See Ex. B, ¶24 (stating that Mr.

’s son “does not understand why [he] cannot come to his

school” any longer); Ex. G, ¶6 (“It has had an emotional impact on all of us and has impacted the
unity of our family”); Ex. K (statement from Mr.

’s son

that when he goes to

church on Sundays, his family is now “incomplete” and explaining that he “would do anything”
to allow his father to be present at upcoming, important events in his life, like his high school
graduation); id. (statement from Mr.

’s son

that “[w]hen my dad is not here it

affects me in school . . . because he motivates me for school”). The CBP officers involved in his
case should have balanced these factors when determining whether issuing an expedited removal
order was appropriate. Cf. IFM § 17.2(a) (“An expedited removal order should ordinarily be
issued, rather than permitting withdrawal, in situations where there is obvious, deliberate fraud
on the part of the applicant.”).
Because he clearly met the guidelines for withdrawing his application for admission, Mr.
requests that CBP reopen and rescind his expedited removal order.
E. CBP Should Extend the 8 C.F.R. § 103.5 Filing Deadline, Because Any Delay
Was Reasonable and Beyond Mr.
’s Control.
Generally, motions to reopen DHS decisions must be filed “within 30 days of the
decision that the motion seeks to reopen.” 8 C.F.R. § 103.5(a). However, the agency may excuse
that deadline where “delay was reasonable and was beyond the control of” the individual seeking
reopening. Id. In this case, CBP should excuse Mr.

’s reasonable delay in filing, which

was warranted.
Following the incident at the border on March 21, 2016, Mr.
legal assistance. However, in order to competently represent Mr.
to reopen hinging upon conflicting accounts of what took place in Mr.
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promptly sought
, especially in a motion
’s interaction with

CBP officers, undersigned counsel Carlos M. Garcia was required to conduct factual research in
support of the claims at issue. See 8 C.F.R. §103.5(a)(2) (requiring motion to “state new facts”
and “be supported by affidavits or other documentary evidence”); Model Rules of Prof’l Conduct
R. 1.1 cmt. 5 (2015) (requiring “inquiry into and analysis of the factual and legal elements of the
problem”). Thus, Mr. Garcia filed Freedom of Information Act (FOIA) requests with U.S.
Citizenship and Immigration Services (USCIS) and CBP, seeking to investigate and gather
evidentiary support for Mr.

’s account of the events of March 20-21, 2016. See Ex. O

(Form G-639, FOIA Request to USCIS); Ex. P (CBP FOIA Declaration Form). Then, because
CBP claimed it had only a small number of responsive pages and determined that its responsive
records were only “partially releasable,” Mr. Garcia spent additional time filing and waiting for a
response to an administrative appeal of his FOIA request. Ex. Q (June 2, 2016 letter from CBP).
Subsequently, CBP located additional responsive records. See Ex. R (August 12, 2016 letter
from CBP FOIA Appeals, Policy & Litigation Branch). Waiting for the results of this search was
critical to the instant motion. It was only through these FOIA requests that Mr. Garcia was able
to obtain the Record of Sworn Statement corroborating Mr.

’s claims, and the suspect I-

213, the unreliability of which is a focus of the motion. Mr.

, through counsel, now files

this motion within 30 days of receiving the CBP response to his administrative appeal.
Mr.

’s decision to obtain legal representation and seek relevant records related to

his claims was reasonable, and the delay, stemming from the timing and content of CBP’s
response to his FOIA request and administrative appeal, was beyond his control. As a result, the
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