flawed ICE-issued order and that a denial of such a motion is subject to judicial review. Pont a-

Garca v. Ashcroft, 386 F.3d 341, 343 (1 st Cir. 2004). In that case, the petitioner challenged a
reinstatement order, claiming that he did not depart under a deportation order and that he
reentered the country legally. ld. The court found that a post-order letter from counsel raising
these claims could not "be viewed as invoking the reconsideration mechanism set forth in [8
C.F.R.] section 241.8(b); it can only be seen as a separate motion to reconsider or to reopen,
and, thus, unconnected to the cited regulation." !d. Emphasis added. The Court further noted
that " [s]hould the eventual disposition of that motion not be in the petitioner·'s favor, he
may, of course, file a separ·ate petition for review with respect thereto." !d. at 343 n.1
(emphasis added).

3

More significantly, the Eighth and Ninth Circuits directly have held that a Section 103.5
motion is available to rescind a§ 238(b) order. In Escoto-Castilla v. Holder, the court reviewed
an ICE-issued§ 238(b) removal order. 658 F.3d 864, 866 (8th Cir. 2011). In that case, the
govenm1ent argued that:
Further, Escoto could have, but did not, move to reopen his proceedings,
upon seeking collateral state court r·elief. See 8 C.F.R. 103.5; Evers v.
Mukasey, 288 F. App 'x 441 (9th Cir. 2008) (finding alien subject to expedited
removal may move to reopen).
Brief for Respondent at *7, Case No.l0-3124, Escoto-Castilla v. Holder, 2011 WL
5854 79 (20 11) (emphasis added). The Eighth Circuit agreed, stating:
A s the government notes, when the state court issued the amended order, EscotoCastillo could have filed a timely motion to reopen the removal proceedings.
See 8 C.F.R. § 103.5(a).

3

See also Perez-Garcia v. Lynch, _F.3d_ , 2016 U.S. App. LEXIS 13145 (8th Cir. July 19,
20 16) (exercising jurisdiction to review the denial of a Section 103.5 motion to reopen a
reinstatement order).
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!d. Emphasis added. Although counsel respectfully disagrees with the court's conclusion, 4 the
fact remains that the government represented to the court, and the court agreed, that this exact
regulation-S C.F.R. § 103.5-confers authority on ICE to adjudicate a motion to review a§
23 8(b) order.
In Evers v. Mukasey, the petitioner also challenged a§ 238(b) order, arguing that there
was no mechanism available to him to seek to rescind the order to apply for withholding of
removal or protection under the Convention Against Torture. Evers, 288 F. App'x 441, 442,
2008 WL 3562348, * 1 (9th Cir. 2008). In response, the government argued:
[a]lthough Evers had the right to ask for reopening of his case under 8 C.F.R. §
103.5(a)(1)(i), he failed to do so. According to 8 C.F.R. § 103.5(a)(l)(i), an
affected party can, for proper cause, file a motion to reopen proceedings before
the Department [of Homeland Security]. Section 103.5(a)(l)(ii), in turn, confers
jurisdiction on the official 'who made the latest decision in the proceeding unless
the affected party moves to a new jurisdiction. ' Read together, sections
103.5(a)(i) and (ii) establish that the Assistant Special Agent who issued the
Removal Order had authority and discretion to reopen the proceeding or
reconsider the prior decision upon Evers' motion.
Brief for Respondent at *8-9, Case No. 05-70712, Evers v. Mukasey, 2008 WL 6567 52 (9th Cir.
2008) (emphasis added). The Ninth Circuit agreed with the government, concluding that

"[p]ursuant to 8 C.F.R. § 103.5(a)(l)(i), Evers could have filed a motion to r·eopen
proceedings as an 'affected party' after the DHS's decision," but did not do so. Evers, 288
Fed. App 'x at 441 , 2008 WL 3562348 at* 1. Emphasis added.
In sum, both the government and the courts of appeals rely on the availability of
rescinding ICE-issued removal orders under Section 103.5. Thus, this Office has jurisdiction to
adjudicate the instant motion.

II
4

The cout1 held that filing a Section 103.5 motion is required to exhaust administrative
remedies under INA§ 242(d).
7

a conviction of the state offense 'necessarily involved facts equating to the generic federal
offense."' Moncrieffe, 133 S. Ct. at 1684 (quoting Shepard v. United States, 544 U.S. 13, 24
(2005)). Thus, it is well-established that courts "must presume that the conviction 'rested upon
nothing more than the least of the acts' criminalized, and then determine whether even those acts
are encompassed by the generic federal offense.'" !d. (quoting Johnson v. United States, 559
U.S. 133, 137 (2010)).
A limited exception to this categorical approach exists where the state criminal statute is
divisible, meaning it "contain[s] several different crimes, each described separately."

Moncrieffe, 133 S. Ct. at 1684; Mathis v. United States, 570 U.S. _ , 136 S. Ct. 2243,2249
(2016) (modified categorical approach applies to statutes having multiple alternative elements);

Descamps v. United States, 570 U.S. _ , 133 S. Ct. 2276 (2013) (modified categorical approach
only applicable where state statute describes "one or more elements of the offense in the
alternative"); Matter ofChairez, 26 I&N De'c. 349 (BIA 2014), vacated, 26 I&N Dec. 686
5

(20 15). In such cases, the Court may then look to certain enumerated documents in the record
of conviction to determine which particular offense the noncitizen was convicted of.Jd. A
factfinder may only apply the "modified" categorical approach to truly divisible criminal
statutes. Mathis, 136 S. Ct. at 2253-54; Descamps, 133 S. Ct. at 2285; Campbell v. Holder, 698
F.3d 29, 33 (1 st Cir. 2012); Chairez, 26 I&N Dec. 349.
A statute is divisible where it "sets out one or more elements of the offense in the
alternative." Descamps, 133 St. Ct. at 2281; Mathis, 136 S. Ct. at 2249 ("a single statute may list

The Attorney General vacated this opinion in order to review whether a "statute be
treated as ' divisible' for purposes of the modified categorical approach only if, under applicable
law, jurors must be unanimous as to the version of the offense committed." Matter of Chairez, 26
I&N Dec. 686 (20 15). However, in the interim, the Supreme Court decided Mathis, thus
resolving this issue.
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Any person who violates the provisions of section thirty-two, thirty-two A, thirtytwo B, thirty-two C, thirty-two D, thirty-two E, thirty-two For thirty-two I
while in or on, or within one thousand feet of the real property comprising a
public or private accredited pre-school, accredited headstart facility, elementary,
vocational, or secondary school whether or not in session, or within one hundred
feet of a public park or playground shall be punished by a term of impriso1m1ent
in the state prison for not less than two and one-half nor more than fifteen years or
by imprisonment in a jail or house of correction for not less than two nor more
than two and one-half years.
Mass. Gen. Laws ch. 94C, § 321 (1998) (emphasis added). Therefore, to be convicted under this
statute, a person must first be found guilty of one or more of the enumerated controlled substance
offenses listed in the alternative. Because the list of controlled substance offenses includes both
offenses that are proscribed by the CSA and some that are not, see infra at Section IV.A. 2, "the
first task ... is thus to determine whether its listed items are elements or a means." Mathis, 136 S.
Ct. at 2256.
Where a state court decision definitively answers the question, the inquiry is simple.
Mathis, 136 S. Ct. at 2256. In Massachusetts, no cotut has opined directly on whether the
underlying controlled substance offense in § 321 constitutes an element or a means; however in
other contexts the courts have held that § 321 is a "distinct offense which can be charged
separately from the underlying offense that gave rise to it." Commonwealth v. Taylor, 413 Mass.
243, 247 (1992). Such a finding suggests that the jury must necessarily find that at least one of
the listed statutes has been violated, but does not require that the jury find unanimously a specific
violation of any one of the underlying statutes. For example, if a defendant is charged with
distribution of class A, distribution of class C and a school zone violation under § 321, nothing in
the statute or case law indicates that the jury must agree unanimously as to which of the two
distribution charges formed the basis of the underlying controlled substance violation. The form
on which the criminal complaints are drafted, particularly where there is more than one
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concluded that the record "speak[s] plainly" to the question of means versus elements. Mathis,
136 S. Ct. at 2257. "Because that kind of list merely specifies diverse means of satisfying a
single element of a single crime- or otherwise said, spells out various factual ways of
committing some component of the offense- a jury need not find (or aD admit) any particular
item." Mathis, 136 S. Ct. at 2249. Thus,§ 32J is not a divisible statute.

2.

The "Least of the Acts" Punished under Mass. Gen. Laws ch. 94C, §
32J Do Not Match the Definition of an Aggravated Felony.

Under Mass. Gen. Laws ch. 94C, § 32J, a defendant must first be convicted of at least
one of the underlying controlled substance statutes listed before he can be convicted under§ 32J.
The offense thus incorporates multiple statutory sections, including Mass. Gen. Laws ch. 94C, §§
32D and 321 (distribution of class E and sale of drug paraphernalia, respectively). Neither of
these statutory sections could be punished as felonies under the Controlled Substance Act, 21
U .S.C. § 802 et seq., and therefore the least of the conduct punishable under the Massachusetts
statute is not an aggravated felony. Moncrieffe, 133 S. Ct. at 1684. Because§ 32J is not
divisible, a conviction under this statute could not have supported removal as an aggravated
felon under INA§ 238(b).
Mass. Gen. Laws ch. 94C, § 32D relates to the manufacture and distribution of a
substance listed in Massachusetts class E, Mass. Gen. Laws ch. 94C, § 31. Among class E
substances are all prescription drugs, including prescription ibuprofen and clozapine. !d; see

also Exhibit L (complaint charging clozapine). Neither prescription strength ibuprofen nor
clozapine are included on the federal schedules. 21 U.S.C. § 812. Therefore, distribution of a
class E substance, even if in a school zone, would not be criminalized as a felony (or at all) under
the Controlled Substance Act and therefore cannot meet the definition of an aggravated felony
found at INA§ 10l(a)(43)(B).
13

Section 321 also incorporates the sale of drug paraphernalia in a school zone. See Mass.
Gen. Laws ch. 94C, § 321 (listing Mass Gen. Laws ch. 94C, § 321 among the underlying
violations). The federal school zone statute, 21 U.S.C. § 860, punishes anyone who
manufactures, distributes, or dispenses, or possesses with intent to manufacture, distribute, or
dispense, a controlled substance or who leases, rents, uses, or maintains any place, whether
permanently or temporarily, for the purpose of manufacturing, distributing, or using any
controlled substance. See 21 U.S.C. § 841(a)(l) and 21 U.S.C. § 856. The federal school zone
law, 21 U.S.C. § 860, does not prohibit the distribution of drug paraphernalia in a school zone.
A person found to be distributing paraphernalia in a school zone could not be convicted of a
federal felony under the CSA. Thus, § 321 also incorporates this conduct that is not puni shable
as a felony under the Controlled Substance Act.

3.

There Is a "Realistic Probability" That Massachusetts Would Apply
Mass. Gen. Laws ch. 94C, § 32J to Conduct that Falls Outside the
Definition of an Aggravated Felony.

The Massachusetts "school zone" statute plainly covers conduct that does not satisfy the
definition of an aggravated felony, making it a "realistic probability" that Massachusetts would
apply this statute to conduct that falls outside of the generic offense. See Whyte v. Lynch, 807
F .3d 463 (1st Cir. 20 15) (requiring that courts not rely on " legal imagination" to determine what
minimum conduct supports a conviction); see also Chairez, 26 I&N Dec. at 35 1-55 (where
elements of Utah statute cover conduct that does constitute a crime of violence, no further
analysis is necessary). Because § 321 plainly lists distribution of class E substances and sale of
parapherna lia as ways of violating the statute, no " legal imagination" is required, and "common
sense" dictates that there is a realistic probability that Massachusetts punishes such conduct. See

Whyte, 807 F.3d at 469; Mellouli, 135 S. Ct. 1980 (2015) (no realistic probability analysis
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conducted where the language of the statute was clearly overbroad); see also Commonwealth v.

Paige, 54 Mass. App. Ct. 840, 840 (where defendant was found guilty of both possession with
intent to distribute marijuana and possession with intent to distribute drug paraphernalia within
1000 feet of a school zone, both offenses triggered the enhanced punishment of§ 32J).
Where an offense plainly and expressly reaches conduct that falls outside the generic
immigration removal ground, as is the case here, common sense dictates that the Commonwealth
would prosecute someone for an offense listed in the statute so no "legal imagination" is required
to determine that it is categorically overbroad. Whyte, 807 F.3d at 469; Fish, 758 F.3d at 6-7
(observing that the modified categorical approach and the realistic probability question are
"governed by the basic principle that a state's definition of a crime is overbroad if its elements
allow for a conviction without satisfying the elements Congress has provided to define the
required predicate offense"); see also Moncrieffe, 133 S. Ct. at 1684. To hold otherwise would
make the analysis of the elements of the state offense superfluous if a specific case example
could not be uncovered, thereby turning the categorical approach on its head. 6 The elements of§
32J allow for a conviction without satisfying the elements of INA§ 101(a)(43)(B). Because§
32J is not a divisible statute (see supra Section IV.A.1), and the least ofthe acts punishable by
the st atute would not be considered felonies under the CSA (see Section IV.A.2, supra), § 32J
can never be an aggravated felony. In any case, there are examples of the Commonwealth
prosecuting someone for a substance not on the federal schedules so that is sufficient to establish
6

Furthermore, to require noncitizens to provide specific examples of convictions that
plainly fall within the terms of the § 32J, but outside the aggravated felony definition, is an
untenable burden for individuals facing removal - many of whom are proceeding w ithout legal
representation. With or without a lawyer, case law provides a poor reflection of the actual
application of criminal statutes. Because "the majority of people who are convicted ... never go
to trial at all, but rather plead guilty to the charge . . . a lack of published cases or appellate-level
cases does not imply a lack of convictions." Nunez v. Holder, 594 F .3d 11 24, 113 7 n.1 0 (9th
Cir. 2010).
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agency's decision by making equitable tolling available, while leaving to the agency's discretion
whether the same claimant may invoke equitable tolling in order to seek an administrative
remedy in the first place." 133 S. Ct. 817, 830 (20 13) (Sotomayor, J., concurring). Recognizing
equitable tolling in this case is consistent with "ensur[ing] a proper and lawful disposition."

Dada, 554 U.S. at 18.
2.

Standard for Equitable Tolling.

A motion to reconsider must be filed within 30 days of the decision that the motion seeks
to reconsider, 8 C.F.R. § 103.5(a)(l )(i), or as soon as practicable after discovering facts that
merit equitable tolling of the deadline. When a deadline is subject to tolling, it then must
determine whether the litigant's circumstances warrant tolling in the particular case before it.

Ruiz-Turcios v. Att'y Gen., 717 F.3d 847,851 (11th Cir. 2013) ("We note that eligibility for
equitable tolling is a threshold showing that must be made before the merits of the claim or
claims underlying a motion to reopen can be considered."). If an individual "qualifies for
equitable tolling," the filing will be "treated as if it were the one [he or she] is statutorily entitled
to file." Singh v. Holder, 658 F.3d 879, 884 (9th Cir. 201 1); see also Ortega-Marroquin v.

Holder, 640 F.3d 814, 819-20 (8th Cir. 2011) (recognizing that equitable tolling of the motion
deadline allows it to be treated as though it had been timely filed pursuant to the statute).
The Supreme Court concisely and repeatedly has articulated the standard for determining
whether an individual is "entitled to equitable tolling." See, e.g., Holland v. Fla., 560 U.S. 631,
632 (2010). Specifically, an individual must show " ' (1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in his way' and prevented timely
filing." Jd. (quoting Pace v. DiGuglielmo, 544 U.S. 408,418 (2005)). See also Credit Suisse

Sec. (USA) LLC v. Simmonds, 132 S. Ct. 1414, 1419 (2012); Lawrence v. Fla., 549 U.S. 327,336
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(2007). The Supreme Court also requires that those seeking equitable tolling pursue their claims
with "reasonable diligence," but petitioners need not demonstrate "maximum feasible diligence."

See Holland, 560 U.S. at 653 (internal quotations omitted); see also Lugo Resendez v. Lynch,F.3d -, 2016 U.S. App. LEXIS 13752, *15 (5th Cir. 2016) (same); Iavorski v. INS, 232 F.3d 124,
134 (2d Cir. 2000) (Sotomayor, J.) (same).
The Supreme Court's equitable tolling test accords with the test of all ten circuits that
already have recognized that motion deadlines are subject to equitable tolling. 11 Bolieiro v.

Holder F.3d 32, 39 n. 7 (1st Cir. 20 13) (noting that "every circuit that has addressed the issue
thus far has held that equitable tolling applies to ... limits to filing motions to reopen"). Cf

Auburn Reg '! Med. Ctr., 133 S. Ct. at 830 (Sotomayor, J., concurring)(" ... with respect to
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Iavorski, 232 F.3d at 134 (2d Cir. 2000) ("[e]quitable tolling requires a party to pass with
reasonable diligence though the period it seeks to have tolled") (internal citations omitted);
Borges v. Gonzales, 402 F.3d 398, 407 (3d Cir. 2005) (explaining that petitioner must "exercise
reasonable diligence in investigating and bringing the claim") (internal quotation omitted);
Kuusk v. Holder, 732 F.3d 302, 305 (4th Cir. 20 13) (explaining that equitable tolling is proper
when (1) wrongful conduct by the opposing party prevented petitioner from timely asserting her
claim or (2) extraordinary circumstances beyond petitioner' s control prevented timely filing);
Lugo Resendez v. Lynch,- F.3d -, 2016 U.S. App. LEXIS 13752, *15 (5th Cir. 2016) (finding
that equitable tolling is appropriate where a litigant pursued his rights with reasonable diligence
and where extraordinary circumstances prevented compliance with the applicable deadline);
Mezo v. Holder, 615 F.3d 616,620 (6th Cir. 2010) (defining equitable tolling as the "doctrine
that the statute of limitations will not bar a claim if, despite diligent efforts, litigant did not
discover the injury until after the limitations period had expired") (internal quotation omitted);
Pervaiz v. Gonzales, 405 F.3d 488, 489 (7th Cir. 2005) (" ... [T]he test for equitable tolling, both
generally and in the immigration context, is not the length of the delay in filing the complaint or
other pleading; it is whether the claimant could reasonably have been expected to have filed
earlier") (citations omitted); Ortega-Marroquin, 640 F.3d at 819-20; Socop-Gonzalez v. INS, 272
F.3d 1176, 1184-85 (9th Cir. 2001) (holding that " all one need show is that by the exercise of
reasonable diligence the proponent of tolling could not have discovered essential information
bearing on the claim") (internal quotation omitted); Riley v. INS, 310 F.3d 1253, 1258 (lOth Cir.
2002) (holding that BIA must consider noncitizens' due diligence in evaluating whether
equitable tolling of motion to reopen deadline is warranted); Avila-Santoyo v. AG, 713 F.3d
1357, 1363 n.5 (11th Cir. 2013) (en bane) (explaining that "equitable tolling requires litigant to
show (1) that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way").
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