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Docket No. 14-1433
DECLARATION IN SUPPORT OF
PETITIONER’S REPLY
AND IN FURTHER SUPPORT
OF HIS APPLICATION FOR
A STAY OF REMOVAL

Nancy Morawetz, hereby declares under penalty of perjury:
1. I am an attorney admitted to the bar of the State of New York and to this
Court. I am a co-director of the Immigrant Rights Clinic at NYU School of
Law and the supervising attorney in National Immigration Project of
National Lawyers Guild, et al. v. Department of Homeland Security, et al, 11
Civ. 03235 (S.D.N.Y.). I submit this declaration to apprise the Court of
documents that we have received through the FOIA litigation that reveal
serious limitations with the effectiveness of ICE Directive 11061.1 in
ensuring that prevailing petitioners can return to the United States, and in
underscoring the importance of a stay of removal to assure effective relief
for prevailing petitioners.
2. The documents that we have obtained show:
 There is no system to provide effective relief to persons who
cannot afford to pay their own way after they have been deported
if they later prevail before the courts.


For prevailing litigants who are not returned, ICE reserves the
right to dispute the jurisdiction of the Immigration Court to hear
the case.
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 For prevailing litigants who are not returned, the Executive Office
of Immigration Review has identified problems with ICE
Directive 11061.1, but the nature of those problems have been
kept from the public.
 High level Department of Justice (DOJ) Officials, including the
Office of the Solicitor General, are aware of the conflict between
EOIR’s view of its jurisdiction and the promises that have been
made to the courts about the facilitation of return. That conflict
has not been made public because the DOJ settled the case where
it was directly asked to answer questions about immigration court
jurisdiction on remand for a litigant who is outside the country
and DOJ redacted those documents in the FOIA litigation.
3. Of particular relevance to the stay motion before this Court are documents
obtained in the FOIA litigation related to questions from the Ninth Circuit in
the case Desire v. Holder, No.11-15199 (9th Cir.) about the plight of a
lawful permanent resident who had prevailed before the Ninth Circuit but
was still unable to return from Haiti years after he won his case.
4. Desire was a lawful permanent resident who was ordered removed on the
ground that he had a conviction classified as an “aggravated felony,” which
is a ground for removal under the immigration law. He was removed on
May 25, 2006. After his removal, the Ninth Circuit vacated his removal
order because his conviction was not an aggravated felony. The Ninth
Circuit’s decision was on August 15, 2007. The Ninth Circuit sent the
certified mandate to the Board of Immigration Appeals on December 19,
2007.DOJ-Civil0002103 (Ex A). (These documents are cited here by the
Bates numbers assigned by DOJ in the FOIA litigation and attached as
exhibits.)
5. After the vacatur of the removal order, Immigration and Customs
Enforcement (ICE) filed a motion with the Board of Immigration Appeals to
remand the case to an Immigration Judge so that ICE could add new charges
of deportability. Desire’s pro bono lawyers objected that such a remand
would violate res judicata. On February 11, 2008, the Board construed
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ICE’s request as a motion to reopen and remanded the case for further
proceedings. On May 13, 2008, ICE substituted new charges of
removability in the reopened proceedings. Desire’s pro bono counsel
proceeded to file a petition for writ of habeas corpus challenging the
addition of new charges. This case was ultimately rejected by the district
court and later appealed to the Ninth Circuit.
6. Meanwhile, the remanded proceeding continued in Immigration Court. ICE
offered to facilitate issuance of parole documentation so that Desire could
return to the United States and attend his hearing. Ex B (emails provided to
the Ninth Circuit in Desire v. Holder, No. 11-15199 (June 10, 2013). In a
November 2009 email, ICE stated that it “would not change its position on
paying for Desire’s return.” It asked how long it would take Desire to save
the money for his ticket, and said that ICE “may agree” to a reasonable
continuance for him to get the money.
7. Desire’s lawyer responded in December with an email that said that although
his client had very little means he would continue to try to find the funds to
return. He added: “Your Department’s insistence that my indigent client pay
for his own travel to defend himself effectively denies him his due process
right to appear and defend himself at the removal hearing. Your department
removed my client to one of the poorest countries on the planet. He has no
means of supporting himself. He is currently having trouble even buying
food let alone procuring international travel.” This quote was redacted in the
documents produced by the government but has been obtained separately
through counsel for Mr. Desire.
8. ICE counsel proceeded to suggest that the administrative proceedings for
Mr. Desire be administratively closed. ICE counsel prepared the motion. In
the motion, ICE explained “The respondent is currently residing in Haiti and
unable to return to the United States for financial reasons.” It proposed
administrative closure, giving the respondent “additional time to raise the
funds necessary for his travel to the United States.” Ex. C. Desire’s counsel
did not object to administrative closure. This document was also redacted in
the documents produced by the government but has since been obtained
through counsel for Mr. Desire.
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9. After oral argument in the habeas case before the Ninth Circuit, the court
asked government counsel to provide: (a) documentation clarifying whether
the government will proceed with the reopened removal proceedings against
Petitioner-Appellant Desire if his current habeas petition is dismissed for
want of jurisdiction or is otherwise resolved; (b) copies of any motion,
response, and supporting papers filed by Respondents-Appellees, and by
Petitioner-Appellant, relevant to the administrative closure of the reopened
removal proceedings; (c) copies of any agreements between RespondentsAppellees and Petitioner-Appellant relevant to the administrative closure of
the reopened removal proceedings; (d) copies of any order of the
Immigration Court of the Board of Immigration Appeals relevant to the
administrative closure of the reopened removal proceedings.” Docket,
Desire v. Holder, No. 11-15199 (9th Cir. May 16, 2013)
10.In response to the court’s request, government counsel supplied the motion
for administrative closure, the emails between Desire’s lawyer and ICE
counsel on the cost of return, and a declaration for an ICE officer about
efforts to provide parole documents for Desire and explaining ICE’s position
that Desire would have to pay for his own travel.
11.On July 18, 2013 the Ninth Circuit panel issued a second post-argument
order. This order prompted most of the documents that are at issue. The
order stated: “Respondents-Appellees are directed to supplement the record
and briefing to clarify (a) whether Petitioner-Appellant Desire could move to
lift the administrative closure of the reopened removal proceedings, in order
to proceed in absentia while he remains outside the country, (b) whether it
would be necessary for the government to make or join a motion to lift the
administrative closure of the reopened removal proceedings in order to
proceed while Petitioner-Appellant remains outside the country, and (c)
whether the Immigration Judge would have jurisdiction to conduct the
reopened removal proceedings while Petitioner-Appellant remains outside
the country. Respondents-Appellees shall file the supplemental
documentation and briefing within 10 days from the date of this order.
Petitioner-Appellant Desire shall file a response within 7 days from the date
of Respondent-Appellees response to this order. Docket, Desire v. Holder,
No. 11-15199 (9th Cir. July 18, 2013).
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12.Between July 19, 2013 and August 21, 2013, the end date for the search in
this case, there were many pages of email communications regarding the
proper answer to the questions from the Ninth Circuit. The communications
began with inquiries to ICE and EOIR and eventually worked their way to a
major meeting with planned involvement of the Office of the Associate
Attorney General and the Office of the Solicitor General, including the
Deputy Solicitor General who appeared for on the Nken case and the Deputy
Solicitor General who signed the letter to the Supreme Court on April 24,
2012 admitting the error in the government’s statements in Nken.
13.On July 24, 2013, the OIL attorney on the Desire case contacted a lawyer at
the Executive Office of Immigration Review about answering the court’s
questions. DOJ-Civil 0002137. Ex. D. Later that day, the OIL attorney’s
director wrote to the EOIR attorneys noting that he understood the subject of
their concern (which was redacted). Ex. D. OIL also provided EOIR with a
procedural history of the Desire case.
14.On July 25, 2013, OIL heard back from EOIR. The content of the EOIR
communication is redacted. Ex. E. DOJ-Civil0002077.
15.OIL next reached out to ICE. The content of the question to ICE is redacted.
Ex. F. DOJ-Civil 0002659. The OIL lawyer received a response the next
day, July 25, 2013 that made clear that ICE would reserve its right to
challenge the Immigration Judge’s jurisdiction to conduct proceedings. The
DHS lawyer wrote that “At the outset, we’d note that [] may file a motion to
recalendar at any time; he does not need our agreement to do so. Assuming
the proceedings are recalendered, ICE would participate in those
proceedings, preserving our right to contest any and all issues including the
threshold issue of jurisdiction. Even with that threshold question, whether []
should be present will still need to be addresses by the IJ pursuant to INS
240(b)(2) and 8 C.F.R. 1003.25.” Ex. F.
16.On July 29, 2013, a lawyer from the appellate staff at OIL wrote that he
would be happy to discuss the matter further but that he was “confident that
EOIR will maintain its position.” Ex. G DOJ-Civil 0002084.
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17.On August 1, 2013, another OIL lawyer wrote an email entitled “Meeting to
Discuss Desire and Nken.” This email was addressed to four offices within
the Justice Department: EOIR, OIL, the Office of the Solicitor General, and
the Office of the Associate Attorney General. The addressees in the Office
of the Solicitor General included Ed Kneedler, the Deputy Solicitor General
who appeared for on the Nken case and Michael Dreeben, the Deputy
Solicitor General who signed the letter to the Supreme Court on April 24,
2012 admitting the error in the government’s statements in Nken. Ex. H
DOJ-Civil0002081.
18.The August 1, 2013 email stated: “Could this group get together next week
to discuss the issues regarding how cases are handled at EOIR in
circumstances - like those presented in the Desire case where an alien is
removed while a petition for review is pending; the alien prevails on the
petition for review; and there are further immigration proceedings on
remand?” The email continued that OIL “would like to understand how
EOIR’s position works with the ICE directive.” It attached the email
(redacted) of EOIR’s position as well as a history of the Desire litigation.
Significant portions of the email are redacted. Ex. H.
19.The meeting took place on August 6, 2013. Ex. H DOJ-Civil 0002141. The
following day EOIR sent its proposed language to OIL. In redacted portions
of emails on August 7 and 8th, there is apparent disagreement between EOIR
and OIL in how to describe EOIR’s jurisdiction over proceedings where the
respondent is in another country. Ex. I; Ex. J DOJ –Civil 0002151. On
August 9, 2013, EOIR sent its proposed language to the full group that had
been invited to the August 6th meeting, including the Deputy Solicitor
Generals from the Office of the Solicitor General. Ex. K DOJ-Civil0002089.
20.On August 20, 2013 an OIL attorney sent a revised response to the Office of
the Solicitor General, the Office of the Associate Attorney General, EOIR
and other OIL attorneys. Several paragraphs respond to questions from the
Office of the Associate Attorney General. Most of this email is redacted.
Ex. L DOJ-Civil0002555.
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21.There are no later emails produced in the FOIA case because August 21,
2013 was the cut-off date for the OIL email search.
22.The Desire matter was ultimately settled with the government returning Mr.
Desire at government expense to the United States, withdrawing the
additional charges in immigration court and releasing him from detention.
Shortly thereafter, Desire’s attorney moved for dismissal of the case before
the Ninth Circuit. As a result, the government did not need to respond to the
questions of the Ninth Circuit. Docket, Desire v. Holder, 11-15199 (9th Cir.
Oct. 29, 2013).
23.Based on the Desire case it is clear that ICE will not bring back a person
who cannot afford to pay his or her way back, and only did so in Desire’s
case when the alternative was to inform the Ninth Circuit of the problems
that Desire would face in litigating his case from Haiti. It is also clear that
ICE would reserve the right to argue that the immigration court had not
jurisdiction over a person outside the country. It is also clear that EOIR’s
views, although they were redacted, created a problem with the promises
made by the agency to the Supreme Court.
24. The enormous attention to Desire by high level Department of Justice
officials shows that the Department of Justice is very aware of the problems
with how the return policy operates in practice, and the lack of a system for
assisting persons with no funds. Nonetheless, in this and other cases, the
Department continues to cite to the ICE policy as though that policy
provides the necessary effective relief. These statements are at best halftruths.
Dated: New York, New York
June 19, 2014

/s/ Nancy Morawetz
Nancy Morawetz
7
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Docket No. 14-1433
EXHIBITS TO DECLARATION IN
SUPPORT OF PETITIONER’S
REPLY AND IN FURTHER
SUPPORT OF HIS APPLICATION
FOR A STAY OF REMOVAL

List of Exhibits
Exhibit A:

DOJ-Civil0002103* (Including an email in which the Ninth Circuit
sent the certified mandate to the Board of Immigration Appeals on
December 19, 2007)

Exhibit B:

Emails provided to the Ninth Circuit in Desire v. Holder, No. 1115199 (June 10, 2013)

Exhibit C:

DHS’s Motion to Administratively Close Proceedings, In the Matter
of Jo Lesly Desire (December 30, 2009)

Exhibit D:

DOJ-Civil0002129 (Including a July 24, 2013 email in which the
OIL attorney on the Desire case contacted a lawyer at the Executive
Office of Immigration Review about answering the court’s questions)

Exhibit E:

DOJ-Civil0002077 (Including a redacted email dated July 25, 2013
in which OIL heard back from EOIR)

Exhibit F:

DOJ-Civil0002659 (Including a redacted email in which OIL next
reached out to ICE)

Exhibit G: DOJ-Civil0002084 (Including an email dated July 29, 2013 in which
a lawyer from the appellate staff at OIL wrote that he would be
happy to discuss the matter further but that he was “confident that
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EOIR will maintain its position.”)
Exhibit H: DOJ-Civil0002081 (Including an email dated August 1, 2013, an
email entitled “Meeting to Discuss Desire and Nken.”) in which an
OIL lawyer arranged a meeting with four offices within the Justice
Department: EOIR, OIL, the Office of the Solicitor General, and the
Office of the Associate Attorney General)
Exhibit I:

DOJ-Civil0002141 (discussion of how to respond to Ninth Circuit
questions, including emails dated August 6th and 7th, 2013 in which
there is apparent disagreement between EOIR and OIL in how to
describe EOIR’s jurisdiction over proceedings where the respondent
is in another country.)

Exhibit J:

DOJ-Civil0002151 (discussion of how to respond to Ninth Circuit
questions including emails dated August 7th and 8th, 2013 in which
there is apparent disagreement between EOIR and OIL in how to
describe EOIR’s jurisdiction over proceedings where the respondent
is in another country)

Exhibit K: DOJ-Civil0002089 (Including an email dated August 9, 2013, in
which EOIR sent its proposed edits.)
Exhibit L:

DOJ-Civil0002555 (Including an email dated August 20, 2013 in
which an OIL attorney sent a revised response to the Office of the
Solicitor General, the Office of the Associate Attorney General,
EOIR and other OIL attorneys.)

* DOJ-CIVIL Bates stamps are from Freedom of Information Act productions in
National Immigration Project of National Lawyers Guild, et al. v. Department of
Homeland Security, et al, 11 Civ. 03235 (S.D.N.Y.)
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To:
Kline, David (CIV)f=!~[(~C=@CIV.USDOJ.GOV]
Cc: ,-·-·-·---L~wrence, Victor (CIV)[C~~~~@IsL~]~CIV.USDOJ.GOV]; Kisor, Colin
(CIV)[i (b)(6) !@civ.usdoj.gov]; Silvis, William (CIV)[i"(b"f(6)"@civ.usdoj.gov]; Go, Samuel
(C IV)[\·(-b)(iiJ-@civ. usdoj .gov]
'·-·-·-·-·-·-·-··
From:'·-·-·-·" Hollis, Christopher (CIV)
Sent:
Mon 7/22/2013 5:45:52 PM
Subject: CA9 post-argument order #2 -- requesting supplemental briefing; Nken return facilitation req't
implicated?

DavePer our discussion just now and your request, attached is the USG's response to CA9's
post-argument order #1 (addressing parties' agreement to admin closure).
~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

(b)(S) - DPP/AWP

I

I

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J

Chris
From: Hollis, Christopher (CIV)
Sent: Monday, July 22, 2013 12:09 PM
To: Kline, David (CIV)
Cc: Lawrence, Victor (CIV); Kisor, Colin (CIV); Silvis, William (CIV); Go, Samuel (CIV)
Subject: CA9 post-argument order #2 -- requesting supplemental briefing; Nken return
facilitation req't implicated?

DaveApologies for the long email. I've pasted below the entire procedural background the
USG provided the court in our answering brief so that you have all the procedural info
you requested. I've also tried to address your questions.

Re. your question in your email of whether the alien won his PFR: If the CA9's granting
the petition and vacating his removal order = unequivocal win, then Petitioner won.

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- -.(~}(.~_)____=·-·-·~--~-~!~~-~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j
DOJ-Civil0002103
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r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~

i

!

(b)(5) - DPP/AWP

I

I

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-!

Please note procedural highlights below and that the CA9 denied the alien's request for
a temporary stay of removal (8/3/05), he was then removed (5/25/06), the CA9 vacated
his removal order (8/15/07), and he THEN filed the habeas currently on appeal
(7/18/08).

Also, the CA9's vacating order (attached) finds the alien "was not subject to removal on
the basis charged." But, ICE subsequently amended the removal order, altering the
removal basis from agg fel to cntrlld substance; the cntrlled sub removal charge is what
awaits the alien upon his return. There has been no judgment on this removal basis,
and the CA9's attached order did not opine on removability on a cntrlld sub charge.

(b)(5) - DPP/AWP
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

I

(b)(S) - DPP/AWP

I

t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~

Shall I wait to hear from ICE and then stop by your office?
-Chris

II. FACTUAL AND PROCEDURAL BACKGROUND

DOJ-Civil0002104
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A. Early Background

Petitioner is a native and citizen of Haiti who was admitted to the United States as a
lawful permanent resident in 1967. ER1 at 20, 36. On February 5, 1998, Petitioner
pleaded guilty to unlawful transport, import, sale, administration, or gift of a controlled
substance under California Health & Safety Code§ 11352(a). Id. at 21, 49. On August
16, 1999, the former Immigration and Naturalization Service ("INS") issued Petitioner a
Notice to Appear, charging removability under 8 U.S.C. § 1227(a)(2)(A)(iii). Id. at 21, 5254. On June 2, 2000, an immigration judge entered an order for Petitioner's removal
from the United States as an alien convicted of an aggravated felony. Id. at 21, 56-73.
On January 17, 2001, the BIA dismissed Petitioner's appeal. Id. at 21, 78-82. On
February 14, 2001, Petitioner filed his first petition for review of a BIA decision, see
Desire v. Gonzales, No. 01-70251 (9th Cir. appeal filed Feb. 14, 2001), which the Ninth
Circuit dismissed on March 21, 2001, for lack of jurisdiction. ER at 21.
On April 2, 2001, Petitioner filed his first petition for writ of habeas corpus. Id. at 17-31;
see Desire v. Gonzales, No. 01-588 (D. Ariz. filed Apr. 2, 2001 ).
On September 17, 2001, Petitioner filed his second petition for review of a BIA decision.
See Desire v. Gonzales, No. 01-71514 (9th Cir. appeal filed Sept. 17, 2001). On
December 26, 2001, the Ninth Circuit dismissed Petitioner's second petition for review
as frivolous.
On June 10, 2003, the district court denied Petitioner's first habeas petition.
On June 24, 2003, Petitioner filed an appeal of the denial of his first habeas petition.
See Desire v. Gonzales, No. 03-16178 (9th Cir. appeal filed June 24, 2003). On July 3,
2003, the Ninth Circuit stayed Petitioner's removal for twenty-one days. On October 17,
2003, the Ninth Circuit stayed Petitioner's removal for another twenty-one days. 10
On August 26, 2004, Petitioner filed his second petition for writ of habeas corpus. See
Desire v. Ashcroft, No. 04-1790 (D. Ariz. filed Aug. 26, 2004).
On July 15, 2005, the Ninth Circuit vacated Petitioner's stay in his third petition for
review. See ER at 22. On July 22, 2005, Petitioner filed a motion for a temporary stay of
removal regarding his second petition for review. On August 3, 2005, the Ninth Circuit
denied Petitioner's motion for a temporary stay of removal regarding his second petition
for review.
On August 3, 2005, the Ninth Circuit denied Petitioner's motion for a temporary stay of
removal.
On August 5, 2005, the district court denied Petitioner's second habeas petition.
On February 27, 2006, Petitioner filed his third petition for a writ of habeas corpus. See
Desire v. Crawford, No. 06-579 (D. Ariz. filed Feb. 27, 2006).

DOJ-Civil0002105
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On May 25, 2006, ICE removed Petitioner to Haiti pursuant to the immigration court's
June 2000 order. ER at 18.
On August 24, 2006, the district court dismissed Petitioner's third habeas petition.
On August 15, 2007, and relative to Petitioner's appeal of the denial of his first habeas
petition, the Ninth Circuit vacated Petitioner's removal order. ER at 21. It treated
Petitioner's habeas corpus appeal as a timely filed petition for review 11
from the BIA and vacated Petitioner's order of removal. The Ninth Circuit found that, due
to a change in federal law that rendered Petitioner's controlled substance crime no
longer an aggravated felony, Petitioner "was not subject to removal on the [aggravated
felony] basis charged" originally under 8 U.S.C. §§ 1101 (a)(43)(B), 1227(a)(2)(A)(iii). ER
at 22, 84-88.

B. Post-Substitution of Removability Charge under 8 C.F.R. § 1003.30

On December 19, 2007, the Ninth Circuit sent its certified mandate to the BIA.
On December 21, 2007, and in response to the change in federal law relative to
Petitioner's proceedings as described above, ICE filed with the BIA a motion for remand
to the immigration court for a determination on the following two issues: (i) whether
additional charges lodged against Petitioner establish that he has been convicted of a
removable offense under INA section 237(a)(2)(B)(i); and (ii) whether Petitioner's 1998
conviction for unlawful transport, import, sale, administration, or gift of a controlled
substance under California Health & Safety Code§ 11352(a) constitutes an aggravated
felony under INA section 101 (a)(43)(B) pursuant to the modified categorical approach.
ER at 22, 95-103. Petitioner opposed this motion. SER at 53-64. 12
On February 11, 2008, the BIA granted ICE's motion to remand, treated it as a motion to
reopen removal proceedings against Petitioner, and remanded the matter to the
immigration court. ER at 22, 105-07.
On May 13, 2008, ICE substituted the aggravated felony-based removability charge
under 8 U.S.C. §§ 1101 (a)(43)(B), 1227(a)(2)(A)(iii), for a controlled substance-based
charge under 8 U.S.C. § 1227(a)(2)(B)(i). See SER at 51-52.

C. Habeas Petition before the District Court

On July 18, 2008, Petitioner filed his fourth petition for a writ of habeas corpus, which is
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the subject of this lawsuit. Desire v. Mukasey, No. 08-1329 (D. Ariz. filed July 18, 2008);
ER at 17-31. Petitioner claimed ICE and BIA violations of EOIR regulations and the
doctrine of res judicata. For relief, he sought his return to the United States by the
Government and declaratory and injunctive relief finding that the Government's
reopening of removal proceedings and substitution of Petitioner's removal charge
violated regulations and the doctrine of res judicata. The parties briefed the habeas
petition.
On January 28, 2009, the magistrate judge issued a Report and Recommendation,
finding that, while 8 U.S.C. § 1252(a)(5) and (b)(9) did not bar review, Petitioner did not
satisfy the custody requirement. The magistrate judge thus recommended the district
court dismiss the habeas petition as premature. SER at 38-50. The parties briefed their
objections to the Report and Recommendation.13
On December 14, 2009, the district court issued an order adopting in part and denying
in part the Report and Recommendation. Id. at 28-37. The order dismissed Petitioner's
regulatory claim and found the Government properly exercised its discretion in
reopening removal proceedings pursuant to regulations. Id. at 33. The district court
referred the matter back to the magistrate judge for a decision on the merits of
Petitioner's res judicata claim. Id. at 37.
On December 30, 2009, the immigration court granted ICE's unopposed request to
administratively close Petitioner's removal proceedings.3 Id. at 64

3 "Administrative closure is a procedural tool created for the convenience of the
Immigration Courts and the Board [of Immigration Appeals]" and is available to either
body to "temporarily remove a case from an Immigration Judge's active calendar or from
the Board's docket." Matter of Bavakanavetisyan, 25 l&N Dec. 688, 690, 692 (BIA 2012)
(citing Matter of Gutierrez, 21 l&N Dec. 479, 480 (BIA 1996)). A party's opposition to
administrative closure is not a bar to administrative closure. Id. at 694. Administrative
closure "does not preclude the OHS from instituting or pursuing those [removal]
proceedings and so does not infringe on the DHS's prosecutorial discretion .... Thus, at
any time after a case has been administratively closed, the OHS may move to
recalendar it before the Immigration Judge or reinstate the appeal before the Board ....
In this way, administrative closure differs from termination of proceedings, where the
Immigration Judge or the Board issues a final order, which constitutes a conclusion of
the proceedings and which, in the absence of a successful appeal of that decision or a
motion, would require the OHS to file another charging document to initiate new
proceedings." Id. at 694-95 (citing Bravo-Pedroza, 475 F.3d at 1360).

On January 8, 2010, the magistrate judge ordered the parties to file supplemental
briefing on the issue of Petitioner's res judicata claim. Id. at 38. The parties briefed the
res judicata issue. On June 4, 2010, the magistrate judge issued a Supplemental Report
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and Recommendation, recommending the denial of the remainder of Petitioner's habeas
petition - his res judicata claim. Id. at 39-50.
On December 23, 2010, the district court issued an order adopting the Supplemental
Report and Recommendation and dismissing the habeas petition. ER at 2-7.
On January 24, 2011, Petitioner filed his Notice of Appeal with this Court. ER at 8-9.
On May 4, 2011, Petitioner submitted his opening brief.
On October 23, 2012, this Court issued an order requiring the Government to
simultaneously submit an answering brief and a motion to file a late brief.

From: Kline, David (CIV)
Sent: Friday, July 19, 2013 8:15 PM
To: Hollis, Christopher (CIV)
Cc: Lawrence, Victor (CIV); Kisor, Colin (CIV); Silvis, William (CIV); Go, Samuel (CIV)
Subject: RE: CA9 post-argument order #2 -- requesting supplemental briefing

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-~·-·-·~-·-·-·-·-·-·-·-·-·-·-·-·-·-·~-·-·-·-~-~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

i

i

(b)(5) - DPP/AWP

I

I

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.!

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·!
i

!

I

(b)(S) - DPP/AWP

I

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~

1-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

I

{b){S) - DPP/AWP

I

t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J

Do you agree? Or am I missing something?
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Regards,
-- Dave

From: Hollis, Christopher (CIV)
Sent: Friday, July 19, 2013 5:35 PM
To: Kline, David (CIV)
Cc: Lawrence, Victor (CIV); Kisor, Colin (CIV)
Subject: CA9 post-argument order #2 -- requesting supplemental briefing

Hello DaveThis is a habeas appeal I argued at the CA9 in May. The issue of custody was at the
forefront.

Shortly after argument, the court ordered the USG to supplement the record with
documentation explaining, among other things, how administrative closure came about
here. Pasted in the indented section below is my previous email to you on this.

Now, with this post-argument order #2, the Court requests the USG to supplement the
record with further admin closure-related material (this time briefing rather than
documentation as requested before) addressing the following:
"(a) whether Petitioner-Appellant Desire [removed to Haiti 5/2006; removal order
vacated 8/2007] could move to lift the administrative closure of the reopened removal
proceedings, in order to proceed in absentia while he remains outside the country;
(b) whether it would be necessary for the government to make or join a motion to lift the
administrative closure of the reopened removal proceedings in order to proceed while
Petitioner-Appellant remains outside the country; and
(c) whether the Immigration Judge would have jurisdiction to conduct the reopened
removal proceedings while Petitioner-Appellant remains outside the country."
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I've passed on the order to my ever-helpful ICE contact, Bob Bartlemay, for his input on
the mechanics of how these admin closure related issues would play out in practice.
Thanks in advance for any thoughts you have as well. Our response is due July 29.
Chris

From: Hollis, Christopher (CIV)
Sent: Friday, May 17, 2013 10:19 AM
To: Kline, David (CIV)
Cc: Lawrence, Victor (CIV)
Subject: RE: CA9 post-argument order to supplement the record

Re. your #2 below, it was a PFR with a motion for temp'y stay denied. In 5/2006 Pet'r
was removed and in 8/2007 the CA9 vacated the removal order. The habeas, which is
subject of appeal, then filed in 7/2008.

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

(b)(5) - DPP/AWP

!

.

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

But, I have to say that my ICE counterpart, Bob Bartlemay, and his shop were on the
ball in coordinating with CIS re. parole of this petitioner previously in 2008 (petitioner
failed to provide a travel itinerary to CIS/Haiti Embassy and his return fell through).

I'll stop by this morning.

From: Kline, David (CIV)
Sent: Thursday, May 16, 2013 8:36 PM
To: Hollis, Christopher (CIV)
Cc: Lawrence, Victor (CIV)
Subject: RE: CA9 post-argument order to supplement the record
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Hey, Chris -

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·("6)15")"-·=·-·-D-P-P/Av\lp-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J

2. I'm not sure I understand what's going on. When did the court of appeals vacate the

. ~-~-~-<?X9.L<?.~9_E?.~?___L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~X~j{~f~j:je~IA9-'t~e-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J,

{b){5) - DPP/AWP

I

I

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j

There is information relevant to Nken in a pair of messages I sent out yesterday.

3. We can speak when you return (or come in tomorrow, if you're in DC).

Regards,
-- Dave

From: Hollis, Christopher (CIV)
Sent: Thursday, May 16, 2013 8:03 PM
To: Kline, David (CIV)
Cc: Lawrence, Victor (CIV)
Subject: CA9 post-argument order to supplement the record

Hello DaveThis is a habeas appeal I argued at the CA9 recently. The issue of custody was at the
forefront. Background: petitioner removed; CA9 vacated removal order after change in
federal agg fel law, but did not terminate removal proceedings; cntrlld substance
(237a2Bi) removal charge added via 1-261 in place of agg fel (237a2Aiii); habeas
petition filed post-removal arguing custody and res judicata; USDC found custody but
dim habeas finding no res judicata issue b/c remanded by BIA for added charge and
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charges properly added per 8 CFR 1003.30.

The Court here orders the USG to supplement the record - mainly regarding admin
closure, but also clarification of the pending removal charge should petitioner return.

Below is my email to ICE's Bob Bartlemay summarizing things and requesting docs.

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.J.~.H-~)__ :_.~_':>_~'-~~-':>-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·!
Thanks and have a good night.
Chris

From: Hollis, Christopher (CIV)
Sent: Thursday, May 16, 2013 7:27 PM
To: Bartlemay, Robert C Sr. Q·-·-·-·-·-·-·-·-·-(b)(6f-·-·-·-·-·-·-·-·~@ice.dhs.gov)
Subject: 11-15199 Jo Desire'·v:-Erfc-Holffe·r·,-·Jr:-;-·et al "Order Filed (From Chambers)":
CA9 request to supplement the record

Hello BobAttached is a CA9 order issued today requesting the USG to supplement the record.
My apologies for the lengthy email.

Specific items requested and quoted from the order are as follows:
(a) documentation clarifying whether the government will proceed with the reopened
removal proceedings against Petitioner-Appellant Desire if his current habeas petition is
dismissed for want of jurisdiction or is otherwise resolved;

(b) copies of any motion, response, and supporting papers filed by Respondents-
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Appellees, and by Petitioner-Appellant, relevant to the administrative closure of the
reopened removal proceedings;

(c) copies of any agreements between Respondents-Appellees and Petitioner-Appellant
relevant to the administrative closure of the reopened removal proceedings;

(d) copies of any order of the Immigration Court of the Board of Immigration Appeals
relevant to the administrative closure of the reopened removal proceedings.
Respondents-Appellees shall file the supplemental documentation within 30 days from
the date of this or

By way of background and what we already have in response:
Re. (a), I've nothing formal from ICE addressing this issue. But, I represented to the
Court that ICE's return invitation stands - Desire can coordinate with CIS/Haiti to be
paroled (if he provides advance proof of a ticketed itinerary), and he'll then be detained
upon arrival under the attached 1-261 (Supp'tal Excerpt of Record at 51) pending IJ
review of the added 237(a)(2)(B)(i) removal charge. An ICE declaration may do the trick
on this, but I'm checking with folks here and will let you know as soon as I coordinate
with them.
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

{b){5) - AWP/DPP

I

I

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j

Some questions for ICE given the above:

[_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_]_~I(~)_-_-::_-_-~-~-~!~Y'!~---_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_]

(b)(S) - DPP/AWP
~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

i

!

I

(b)(S) - DPP/AWP

I

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J
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{b){5) - DPP/AWP
I appreciate ICE's help in responding with whatever it can dig up that's appropriate. In
the meantime, feel free to call if you like.
Best,
Chris
Christopher W. Hollis
Trial Attorney
U.S. Department of Justice
Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)

From: Hollis, Christopher (CIV)
Sent: Friday, July 19, 2013 5:34 PM
To: Bartlemay, Robert C Sr. r-·-·-·-·-·-·-·-(b)(6)"-·-·-·-·-·-·-·-·j@ice.dhs.gov)
Subject: CA9 post-argumenfefraeY#T.:::·-requesffng supplement briefing

Hello BobThe CA9 issued post-argument order #2 here, this time seeking admin closure-related
briefing, rather than admin closure-related documentation as it did before.
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The Court requests briefing on the following issues:
(a) whether Petitioner-Appellant Desire could move to lift the administrative closure of
the reopened removal proceedings, in order to proceed in absentia while he remains
outside the country;
(b) whether it would be necessary for the government to make or join a motion to lift the
administrative closure of the reopened removal proceedings in order to proceed while
Petitioner-Appellant remains outside the country; and
(c) whether the Immigration Judge would have jurisdiction to conduct the reopened
removal proceedings while Petitioner-Appellant remains outside the country."

I appreciate any insight you have in response to the order. These nuances might be no
brainer for you in your experience, but I've no idea how this stuff actually plays out in
practice in immigration court.

Our response is due July 29.

Have a good weekend.
Chris
Christopher W. Hollis
Trial Attorney
U.S. Department of Justice
Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)

[:~:~:~:~:~:~(~)~~f ~:~:~:~:~:~:}@u

sd oi .gov
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From:~~g_!!]~mg@s;~i!fil~~9.QYl!lli~~~~lQl!Q!!]a@.Qfillill~dili!~'.YJ

Sent: Thursday, July 18, 2013 6:29 PM
To: Hollis, Christopher (CIV)
Subject: 11-15199 Jo Desire v. Eric Holder, Jr., et al "Order Filed (From Chambers)"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se
litigants) to receive one free electronic copy of all documents filed electronically,
if receipt is required by law or directed by the filer. PACER access fees apply to
all other users. To avoid later charges, download a copy of each document during
this first viewing.
United States Court of Appeals for the Ninth Circuit
Notice of Docket Activity
The following transaction was entered on 07/18/2013 at 3:28:51 PM PDT and filed on
07/18/2013

Case Name:
Jo Desire v. Eric Holder, Jr., et al

Case Number:

Document(s):

Docket Text:
Filed order (WILLIAM A. FLETCHER, RONALD M. GOULD and MORGAN B.
CHRISTEN) Respondents-Appellees are directed to supplement the record and briefing
to clarify (a) whether Petitioner-Appellant Desire could move to lift the administrative
closure of the reopened removal proceedings, in order to proceed in absentia while he
remains outside the country, (b) whether it would be necessary for the government to
make or join a motion to lift the administrative closure of the reopened removal
proceedings in order to proceed while Petitioner-Appellant remains outside the country,
and (c) whether the Immigration Judge would have jurisdiction to conduct the reopened
removal proceedings while Petitioner- Appellant remains outside the country.
Respondents-Appellees shall file the supplemental documentation and briefing within 10
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days from the date of this order. Petitioner-Appellant Desire shall file a response within
7 days from the date of Respondent-Appellees response to this order. [8709681] (SM)

Notice will be electronically mailed to:
Honorable Susan R. Bolton, District Judge
Mr. Christopher W. Hollis, Trial Attorney
Kathleen Kelly Kahn
Mr. Aaron Nelson, Trial Attorney
Randy Papetti, Trial Attorney
Cynthia M. Parsons, Assistant U.S. Attorney
USDC, Phoenix

Case participants listed below will not receive this electronic notice:
Jo Lesly Desire
Delma Space 7
Numero 31
Puerta Prince, Haiti, 0
Puerta Prince, Haiti
The following document(s) are associated with this transaction:
Document Description: Main Document
Original Filename: 11-15199_0rder for Supplemental lnformation.pdf
Electronic Document Stamp:
[STAMP acecfStamp_ID=1106763461 [Date=0?/18/2013] [FileNumber=8709681-0]
[76a41Oba947 59ff84cd26a8892a39b2b53c7794c3c532d2a8564b 125003bbe68f589d 15
9e8b514cfa919c5d92179b4f9d95df5c12b24f5550f960522499d8921]]
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PATRICIA VROOM

Page:
111 1 of 4

NON-DETAINED

ALIEN

CHIEF COUNSEL

By: Robert C. Bartlemay, Sr.
Assistant Chief Counsel
Department of Homeland Security
2035 North Central Avenue

Phoenix, Arizona 85004

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

OFFICE OF THE IMMIGRATION JUDGE
ELOY, ARIZONA

IN THE MATTER OF:

)

Jo Lesly DESIRE

)

)

)

IN REMOVAL PROCEEDINGS

)
Phoenix, Arizona

)
)

THE DEPARTMENT OF HOMELAND SECURITY'S

MOTION TO ADMINISTRATIVELY CLOSE PROCEEDINGS

Immigration Judge Richard Phelps

Next Hearing: January 22, 2010 at 8:30
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UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

OFFICE OF THE IMMIGRATION JUDGE
FLORENCE, ARIZONA

IN THE MATTER OF:
Jo Lesly DESIRE

)

)
)

)

IN REMOVAL PROCEEDINGS

)

Phoenix, Arizona

)

__)

THE DEPARTMENT OF HOMELAND SECURITY'S

MOTION TO ADMINISTRATIVELY CLOSE PROCEEDINGS
The Department of Homeland Security (the "Department") moves this court to

administratively close proceedings. The respondent is currently residing in Haiti, and has

been unable to return to the United States for financial reasons. Although the Department
is prepared to facilitate the respondent's return by issuing an advance parole, and by
otherwise working with the respondent and/or his counsel regarding the logistics of
return, the Department is amenable to administrative closure at this time. Administrative

closure will provide the respondent with additional time to raise the funds necessary for
his travel to the United States, and should further facilitate his return to the United States
to allow him to challenge his removal in person.

Administrative closure will not prejudice the respondent. Moreover, the
undersigned counsel has discussed this matter with the respondent's counsel, who has no
objection to administrative closure at this time.
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For the foregoing reasons, the Department of Homeland Security's Motion to
Administratively Close Proceedings should be GRANTED.
Respectfully submitted on this 30 day of December, 2009.

PATRICIA M.VROOM

CHIEF COUNSEL

Robert C. Bartlemay Sr.

Assistant Chief Counsel
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY THAT ONE (1) COPY OF THE ATTACHED

DEPARTMENT OF HOMELAND SECURITY'S MOTION TO ADMINISTRATIVELY
CLOSE PROCEEDINGS, WAS SERVED UPON respondent (or his representative) by
placing it in a sealed envelope, via either U.S. Postal Service Mail or Inter Office Mail at
3250 N. Pinal Parkway, Florence, Arizona, 85232, addressed as follows:
Joshua R. Zimmerman, Esq.

Lewis and Roca LLP
40 N. Central Avenue

Phoenix, AZ 85004-4429

Date: December 30,2009

Signed:

Robert C Bartlemay, Sr. ACC
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Soper, Emmett (EOIR){(·b-)(°s)"-~-·E-Ol°R.~EOIR.USDOJ.GOV]
Cc:
Kline, David (CIV)[DKline@CIV:USDDJ.GOV]; Rosenbl.~_fD, __J..~.fL.
(EOIR)i-·-·-(il-ff6)·-~-EOfR-·-·'@EOIR.USDOJ.GOV]; King, Jean (EOIR)f (b)(G) - Eo1R@EOIR.USDOJ.GOV];
Sogoci9-~~~RfciiTE~OIR,)L~j~j@E:~~i?(F{:~:~EOI R. USDOJ. GOV]; WhalerCElfen·-·-·-·'
(EOIR)! (b)(6) - EOIR i@EOIR.USDOJ.GOV]
From: ~--·-·-Rolfis~Ttfristopher (CIV)
Sent:
Thur 7/25/2013 7:57:02 PM
Subject: RE: video conferenced immigration proceeding for respondent in Haiti
To:

Very helpful - I think we've some solid responses for the court. Thank you, Emmett.

From: Soper, Emmett (EOIR)
Sent: Thursday, July 25, 2013 3:24 PM
To: Hollis, Christopher (CIV)
Cc: Kline, David (CIV); Rosenblum, Jeff (EOIR); King, Jean (EOIR); Sogocio, Rico
(EOIR); Whalen, Ellen (EOIR)
Subject: RE: video conferenced immigration proceeding for respondent in Haiti

Chris,

I

(b}(5} - AWP/DPP - EOIR

I

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~

(b}(5} - AWP/DPP - EOIR
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1-·-·-·-·-·-·-·-·-·-·~·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.,.·-·r·-·~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·
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(b)(5) - AWP/DPP - EOIR

(b)(5) - AWP/DPP - EOIR

(b)(5) - AWP/DPP - EOIR
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I hope this information is helpful. If you'd like to discuss further, please let us know.

Emmett Soper
Associate General Counsel
Department of Justice
Executive Office for Immigration Review
Office of the General Counsel

(703)

6os+b)(6)- EOIRi
L-·-·-·-·-·-·-'

From: Kline, David (CIV)
Sent: Wednesday, July 24, 2013 3:52 PM
To: Hollis, Christopher (CIV); Soper, Emmett (EOIR); Whalen, Ellen (EOIR)
Cc: Sogocio, Rico (EOIR)
Subject: RE: video conferenced immigration proceeding for respondent in Haiti

Hey, Emmett and Ellen -

I understand that you all are concerned about [~~~~~~~~~~~~~~~(~_)_(§f=.J?_~f5-~~-W.~:.~~~~~~~~~~~~~J

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-)

! (b)(5) -

DPP/AWP

!

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-··

Desire's motion for a stay of removal was denied, and he was removed. He continued
litigating his petition for review and won. OHS offered to parole him into the United
States, but he lacks the funds to purchase a plane ticket. r·-·-·-·-·-·-·-·(b)(sf=·-o-p"pfAw·P·-·-·-·-·-·-·-!
C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~j!>jl~E~~~~-~iA~!>~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J

'·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·"
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r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·lti)"{"s}-·-=·-·-Aw-Pi"D.-F,.P·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-!

Regards,
-- Dave

From: Hollis, Christopher (CIV)
Sent: Wednesday, July 24, 2013 2:43 PM
To: Soper, Emmett (EOIR); Whalen, Ellen (EOIR)
Cc: Kline, David (CIV); Sogocio, Rico (EOIR)
Subject: video conferenced immigration proceeding for respondent in Haiti

Emmett/EllenPer your request, pasted below is the procedural history of this case with relevant
portions highlighted (brief also attached). Also attached is the CA9 order (basically
asking for briefing on whether the IJ has jurisdiction) that led me to reach out to EOIR
for this assist.

(b)(5) -AWP/DPP - EOIR
L-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

[;~~~~~~~~~:~~~~~~:~~:~~~~~~!~)j~)~~EVf~~~~-~~;~21rs~~~~~~~~~~~~~::~~~~~~~~~~~Jr~~~~~~~~~~~~~~~~~~~~~~~~~~~~~=~~~~~~~~~_(~ji~E~_[f~~~~w.~~~~-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~j
I

(b)(5} - DPP/AWP

I

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i

I've copied my Director, Dave Kline, and welcome his input to the extent he has
anything to add.
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We look forward to your response as soon as possible but by COB tomorrow so that I
can then draft our CA9 response in time to circulate it Friday to folks up the chain.
Please let us know how else we might help make this happen.

Thank you.
Chris

II. FACTUAL AND PROCEDURAL BACKGROUND
A. Early Background

Petitioner is a native and citizen of Haiti who was admitted to the United States as a
lawful permanent resident in 1967. ER1 at 20, 36. On February 5, 1998, Petitioner
pleaded guilty to unlawful transport, import, sale, administration, or gift of a controlled
substance under California Health & Safety Code§ 11352(a). Id. at 21, 49. On August
16, 1999, the former Immigration and Naturalization Service ("INS") issued Petitioner a
Notice to Appear, charging removability under 8 U.S.C. § 1227(a)(2)(A)(iii). Id. at 21, 5254. On June 2, 2000, an immigration judge entered an order for Petitioner's removal
from the United States as an alien convicted of an aggravated felony. Id. at 21, 56-73.
On January 17, 2001, the BIA dismissed Petitioner's appeal. Id. at 21, 78-82. On
February 14, 2001, Petitioner filed his first petition for review of a BIA decision, see
Desire v. Gonzales, No. 01-70251 (9th Cir. appeal filed Feb. 14, 2001), which the Ninth
Circuit dismissed on March 21, 2001, for lack of jurisdiction. ER at 21.
On April 2, 2001, Petitioner filed his first petition for writ of habeas corpus. Id. at 17-31;
see Desire v. Gonzales, No. 01-588 (D. Ariz. filed Apr. 2, 2001 ).
On September 17, 2001, Petitioner filed his second petition for review of a BIA decision.
See Desire v. Gonzales, No. 01-71514 (9th Cir. appeal filed Sept. 17, 2001). On
December 26, 2001, the Ninth Circuit dismissed Petitioner's second petition for review
as frivolous.
On June 10, 2003, the district court denied Petitioner's first habeas petition.
On June 24, 2003, Petitioner filed an appeal of the denial of his first habeas petition.
See Desire v. Gonzales, No. 03-16178 (9th Cir. appeal filed June 24, 2003). On July 3,
2003, the Ninth Circuit stayed Petitioner's removal for twenty-one days. On October 17,
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2003, the Ninth Circuit stayed Petitioner's removal for another twenty-one days. 10
On August 26, 2004, Petitioner filed his second petition for writ of habeas corpus. See
Desire v. Ashcroft, No. 04-1790 (D. Ariz. filed Aug. 26, 2004).
On July 15, 2005, the Ninth Circuit vacated Petitioner's stay in his third petition for
review. See ER at 22. On July 22, 2005, Petitioner filed a motion for a temporary stay of
removal regarding his second petition for review. On August 3, 2005, the Ninth Circuit
denied Petitioner's motion for a temporary stay of removal regarding his second petition
for review.
On August 3, 2005, the Ninth Circuit denied Petitioner's motion for a temporary stay of
removal.
On August 5, 2005, the district court denied Petitioner's second habeas petition.
On February 27, 2006, Petitioner filed his third petition for a writ of habeas corpus. See
Desire v. Crawford, No. 06-579 (D. Ariz. filed Feb. 27, 2006).
On May 25, 2006, ICE removed Petitioner to Haiti pursuant to the immigration court's
June 2000 order. ER at 18.
On August 24, 2006, the district court dismissed Petitioner's third habeas petition.
On August 15, 2007, and relative to Petitioner's appeal of the denial of his first habeas
petition, the Ninth Circuit vacated Petitioner's removal order. ER at 21. It treated
Petitioner's habeas corpus appeal as a timely filed petition for review from the BIA and
vacated Petitioner's order of removal. The Ninth Circuit found that, due to a change in
federal law that rendered Petitioner's controlled substance crime no longer an
aggravated felony, Petitioner "was not subject to removal on the [aggravated felony]
basis charged" originally under 8 U.S.C. §§ 1101 (a)(43)(B), 1227(a)(2)(A)(iii). ER at 22,
84-88.

B. Post-Substitution of Removability Charge under 8 C.F.R. § 1003.30

On December 19, 2007, the Ninth Circuit sent its certified mandate to the BIA.
On December 21, 2007, and in response to the change in federal law relative to
Petitioner's proceedings as described above, ICE filed with the BIA a motion for remand
to the immigration court for a determination on the following two issues: (i) whether
additional charges lodged against Petitioner establish that he has been convicted of a
removable offense under INA section 237(a)(2)(B)(i); and (ii) whether Petitioner's 1998
conviction for unlawful transport, import, sale, administration, or gift of a controlled
substance under California Health & Safety Code§ 11352(a) constitutes an aggravated
felony under INA section 101 (a)(43)(B) pursuant to the modified categorical approach.

DOJ-Civil0002134

60 of 122

Case: 14-1433

Document: 26-2

Page: 50

06/23/2014

1255605

111

ER at 22, 95-103. Petitioner opposed this motion. SER at 53-64. 12
On February 11, 2008, the BIA granted ICE's motion to remand, treated it as a motion to
reopen removal proceedings against Petitioner, and remanded the matter to the
immigration court. ER at 22, 105-07.
On May 13, 2008, ICE substituted the aggravated felony-based removability charge
under 8 U.S.C. §§ 1101 (a)(43)(B), 1227(a)(2)(A)(iii), for a controlled substance-based
charge under 8 U.S.C. § 1227(a)(2)(B)(i). See SER at 51-52.

C. Habeas Petition before the District Court
On July 18, 2008, Petitioner filed his fourth petition for a writ of habeas corpus, which is
the subject of this lawsuit. Desire v. Mukasey, No. 08-1329 (D. Ariz. filed July 18, 2008);
ER at 17-31. Petitioner claimed ICE and BIA violations of EOIR regulations and the
doctrine of res judicata. For relief, he sought his return to the United States by the
Government and declaratory and injunctive relief finding that the Government's
reopening of removal proceedings and substitution of Petitioner's removal charge
violated regulations and the doctrine of res judicata. The parties briefed the habeas
petition.
On January 28, 2009, the magistrate judge issued a Report and Recommendation,
finding that, while 8 U.S.C. § 1252(a)(5) and (b)(9) did not bar review, Petitioner did not
satisfy the custody requirement. The magistrate judge thus recommended the district
court dismiss the habeas petition as premature. SER at 38-50. The parties briefed their
objections to the Report and Recommendation.13
On December 14, 2009, the district court issued an order adopting in part and denying
in part the Report and Recommendation. Id. at 28-37. The order dismissed Petitioner's
regulatory claim and found the Government properly exercised its discretion in
reopening removal proceedings pursuant to regulations. Id. at 33. The district court
referred the matter back to the magistrate judge for a decision on the merits of
Petitioner's res judicata claim. Id. at 37.
On December 30, 2009, the immigration court granted ICE's unopposed request to
administratively close Petitioner's removal proceedings.3 Id. at 64

3 "Administrative closure is a procedural tool created for the convenience of the
Immigration Courts and the Board [of Immigration Appeals]" and is available to either
body to "temporarily remove a case from an Immigration Judge's active calendar or from
the Board's docket." Matter of Bavakanavetisyan, 25 l&N Dec. 688, 690, 692 (BIA 2012)
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(citing Matter of Gutierrez, 21 l&N Dec. 479, 480 (BIA 1996)). A party's opposition to
administrative closure is not a bar to administrative closure. Id. at 694. Administrative
closure "does not preclude the OHS from instituting or pursuing those [removal]
proceedings and so does not infringe on the DHS's prosecutorial discretion .... Thus, at
any time after a case has been administratively closed, the OHS may move to
recalendar it before the Immigration Judge or reinstate the appeal before the Board ....
In this way, administrative closure differs from termination of proceedings, where the
Immigration Judge or the Board issues a final order, which constitutes a conclusion of
the proceedings and which, in the absence of a successful appeal of that decision or a
motion, would require the OHS to file another charging document to initiate new
proceedings." Id. at 694-95 (citing Bravo-Pedroza, 475 F.3d at 1360).

On January 8, 2010, the magistrate judge ordered the parties to file supplemental
briefing on the issue of Petitioner's res judicata claim. Id. at 38. The parties briefed the
res judicata issue. On June 4, 2010, the magistrate judge issued a Supplemental Report
and Recommendation, recommending the denial of the remainder of Petitioner's habeas
petition - his res judicata claim. Id. at 39-50.
On December 23, 2010, the district court issued an order adopting the Supplemental
Report and Recommendation and dismissing the habeas petition. ER at 2-7.
On January 24, 2011, Petitioner filed his Notice of Appeal with this Court. ER at 8-9.
On May 4, 2011, Petitioner submitted his opening brief.
On October 23, 2012, this Court issued an order requiring the Government to
simultaneously submit an answering brief and a motion to file a late brief.

From: Hollis, Christopher (CIV)
Sent: Wednesday, July 24, 2013 12:31 PM
To: Whalen, Ellen (EOIR); Soper, Emmett (EOIR)
Cc: Sogocio, Rico (EOIR)
Subject: video conferenced immigration proceeding for respondent in Haiti

Ellen/EmmettI received an 'out of office' for Rico and am passing on my inquiry to you in his absence.
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This is a fairly significant inquiry with the CA9 ordering our response by Monday.
Many thanks for your assistance - or referral to the appropriate contact - as soon as
you can provide it.
Chris

From: Hollis, Christopher (CIV)
Sent: Wednesday, July 24, 2013 11 :52 AM
To: Sogocio, Rico (EOIR)
Cc: Whalen, Ellen (EOIR); Soper, Emmett (EOIR)
Subject: video conferenced immigration proceeding for respondent in Haiti

Hello RicoFollowing up on my v/mail to you this morning, I'd like to talk to someone at EOIR about
conducting a video-conferenced immigration proceeding for a respondent in Haiti.

Background: In a habeas appeal I argued in May, the CA9 has issued a post-argument
order requesting briefing on whether, once admin closure is lifted, (i) the respondent can
proceed in removal proceedings in absentia while out of the country; and (ii) whether
jurisdiction would exist for the IJ to do so.

{b){S) - DPP/AWP
Thanks for your response on this as soon as possible (or referral to whomever can
assist - Ellen? Emmett?).
Chris
Christopher W. Hollis
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Trial Attorney
U.S. Department of Justice
Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)
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Hollis, Christopher (CIV)[i"("IJ)(.6Y@civ.usdoj.gov]
·-·-·-·---~~':°"rence, Victor (CIV)C __ (~H.~LJ~Cl_~(_L!.?_1?.,0J.GOV]; Silvis, William
(CIV)[\_Jb..H.~L~civ.usdoj.gov]; Kisor, Colin (CIV)l.Jb..H.~L@civ.usdoj.gov]
From:
Kline, David (CIV)
Sent:
Fri 7/26/2013 8:45:28 PM
Subject: FW: Letter to the Supreme Court Attaching ICE Directive 11061.1 -To:

Cc:

From: Kline, David (CIV)
Sent: Friday, July 26, 2013 4:29 PM
To: Flentje, August (CIV)
Subject: FW: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Hey, Auggie -

A message from Jeff Rosenblum appears below. In light of Ed's message of yesterday,
I'm forwarding this to you and asking for guidance.

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1

!

l___________________________

l~_)J_~_)_ _ ~_ J_~)_(~_)_ _ _ _ _ _ _ _ _ _ _ _ _ _

i

I

Regards,
-- Dave

From: Rosenblum, Jeff (EOIR)
Sent: Friday, July 26, 2013 4:02 PM
To: Kline, David (CIV)
Subject: RE: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Dave,
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(Sorry I didn't include the rest of the folks from OIL; I figured you could forward, as you
deem appropriate.)

Thanks for your call last night. I did speak with Juan about this, and for the reasons

-~~.P.19-i_~-~-q.J?.!.~Y.!<?.~§~Y._.?_Q_g___q_~_l.9_\.Y..L.9-l:l!._P_<?_?._i_!.ig~_.!.~~.9-if.!§_!Q~.-~.?-~E?.J".5.~}{~i~-~~~-~-~~~~~-~~~-~-~i-~J._

(b)(5) -AWP/DPP - EOIR
ICE's policy states, in relevant part:

Absent extraordinary circumstances, if an alien who prevails before the U.S. Supreme
Court or a U.S. court of appeals was removed while his or her PFR was pending, ICE
will facilitate the alien's return to the United States if either the court's decision restores
the alien to lawful permanent resident (LPR) status, or the alien's presence is necessary
for continued administrative removal proceedings. ICE will regard the returned alien as
having reverted to the immigration status he or she held, if any, prior to the entry of the
removal order and may detain the alien upon his or her return to the United States. If
the presence of an alien who prevails on his or her PFR is not necessary to resolve the
administrative proceedings, ICE will not facilitate the alien's return. However, if,
following remand by the court to the Executive Office for Immigration Review (EOIR), an
alien whose PFR was granted and who was not returned to the United States is granted
relief by EOIR or the Department of Homeland Security (OHS) allowing him or her to
reside in the United States lawfully, ICE will facilitate the alien's return to the United
States.

(b)(5) -AWP/DPP - EOIR
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(b)(5) - AWP/DPP - EOIR

(b)(5) -AWP/DPP - EOIR

I (b)(5) -AWP/DPP - EOIR
;
;
;
;

;

;
;

!
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

I hope this response is helpful. Feel free to give me a call if you would like to discuss
further. Have a good weekend.

Jeff
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From: Kline, David (CIV)
Sent: Thursday, July 25, 2013 7:58 PM
To: Rosenblum, Jeff (EOIR)
Subject: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Hey, Jeff-

Here's the April 24, 2012 letter to the Supreme Court Clerk from Deputy Solicitor
General Michael Dreeben. ICE Directive 11061.1 is attached as Appendix B.

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~

(b)(6) & (7)(C)

I

~

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J

{b){5)

-

AWP/DPP

We very much appreciate your bringing this matter to Juan's attention.

Regards,
-- Dave
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70 of 122

Case: 14-1433

Document: 26-2

Page: 60

06/23/2014

1255605

111

L ................... _(_b_)_(_~ _). _ ~. _(Z )_ !_~_!_ _’. __D__H_._S_ ...................

To:
C_.~_:. ........

ii )-

i

.......................................................... i, .........

........................................................................................(b)(6) ~...............
(7)(C) --SiLi~- .......................................................................... [~-~nce,
’~7i-~t~-~-{O-IV)~___(_b_).!.s_)___~ClV.USDOJ.GOV]; Kline, David (ClV)[~-(l~j(6)~@O-i~7:-O~-~J:~-~:,~i~,;i~i~.i~;i~:;--~;

i ................................................................
’F~ifi!
Sent:
Subject:

.......................................................................

........................

Fl-~l[i~%-Ch-~]~{6~h-~ f ~Cl~ ..................................................................................................
Thur 7/25/2013 10:24:43 PM
RE: [,.0_~,~)_?,;l,_~l_~._,.i Axxxx: recalendaring; videoconference of proceedings for respondent in Haiti

Thank you, sir. OIL will provide ICE a draft response for its review as soon as we get one together.
..... Original Message .....
Fromi .............................................................(b)(6) & (7)(C)--- ........................................
DHS
Sent: ~F~ii~-~i~-d~~-~iJl-~i2-5,-215~[3-5Y~ TPM ...................................
To: Hollis, Christopher (CIV)
[~--~--~--~--~--~--~--~--~--~--~--~--~-~6--j~i-~--i~--~(--c--~--~-6--~q-s--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~i Lawrence, Victor (CIV)
Subject: RE:[,,,,0,,,,,,c,-o.,iAxxxx: recalendaring; videoconference of proceedings for respondent in Haiti
***SENSITIVE/PRIVILEGED***PRE-DECISIONAL/DELIBERATIVE***ATTORNEY WORK PRODUCT***
Chris,
At the outset, we’d note that tha~!?,.0_,~_~.,_.,_~_jmay file a motion to recalendar at any time; he does not need our
agreement to do so. Assuming that proceedings are recalendared, ICE would participate in those
proceedings, preserving our right to contest any and all issues, including the threshold question of
jurisdiction. Even with that threshold question, whether ~i~_~ii~ishould be present will still need to be
addressed by the I J, pursuant to INA 240(b)(2) and 8 CFR 1003.25.
Thanks,
"i

(b)(6) & (7)(C) - DHS i

Chief, Appellate and Protection Law Section Office of the Principal Legal Advisor I Immigration Law and
Practice Division DHS I U.S. Immigration and Customs Enforcement
5201 Leesburg Pike, Suite 13.._0._0._;,[,._.F_alls_,0,,~,o,, Church, VA 22041
._.7_._O._3._:_8._.2_.O_.~~"~L~..D_._D._)_.] 202.904.~:11.:L.~_".’_"(B B)

*** WARNING *** ATTORNEY/CLIENT PRIVILEGE *** ATTORNEY WORK PRODUCT *** This
communication and any attachments may contain confidential and/or sensitive attorney/client privileged
information or attorney work product and/or law enforcement sensitive information. It is not for release,
review, retransmission, dissemination, or use by anyone other than the intended recipient. Please notify
the sender if this email has been misdirected and immediately destroy all originals and copies.
Furthermore do not print, copy, re-transmit, disseminate, or otherwise use this information. Any
disclosure of this communication or its attachments must be approved by the Office of the Principal Legal
Advisor, U.S. Immigration and Customs Enforcement. This document is for INTERNAL GOVERNMENT
USE ONLY and may be exempt from disclosure under the Freedom of Information Act, 5 USC §§
552(b)(5), (b)(7).

..... Original Message .....
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From: Hollis, Christopher (CIV)[mailto:[~.~.~.~.~.~.~i~!(6_-.[.~.~.~.~.~.~.~,usdoj.gov]
Sent: Thursday, July 25, 2013 4:17 PM
To: i....................
M; Lawrence, Victor (ClV)
Subject,.,:,0_L,/:~:.o:.:j Axxxx recalendaring; videoconference of proceedings for respondent in Haiti
Hello [i’i’[!i’i~i!!]
rm emailing you on referral fromLt~_!~2L%~L_~.._~_.i in her absence and with regard to the attached Ninth Circuit
order. OIL requests ICE’s response here as soon as possible.
The emails below summarize the issues here fairly well, and I’ll refer you to those instead of repeating
them. In short, after having referred to EOIR the questions of (i) whether an IJ would have jurisdiction to
conduct removal proceedings with a respondent who is abroad (in Haiti); and (ii) whether
videoconferenced proceedings are an option, EOIR has responded per Emmett Soper’s email below.

(b) (5)/DPP/AWP
Many thanks for your response -- preferably today given the drafting and vetting that needs to occur on
this end.
Regards,
Chris
Christopher W. Hollis
Trial Attorney
U.S. Department of Justice
Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)

From: Soper, Emmett (EOIR)
Sent: Thursday, July 25, 2013 3:24 PM
To: Hollis, Christopher (ClV)
Cc: Kline, David (ClV); Rosenblum, Jeff (EOIR); King, Jean (EOIR); Sogocio, Rico (EOIR); VVhalen, Ellen
(EOIR)
Subject: RE: video conferenced immigration proceeding for respondent in Haiti
Chris,

i

(b)(5) - AWP/DPP - EOIR
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(b)(5) - AWP/DPP - EOIR

I hope this information is helpful. If you’d like to discuss further, please let us know.
Emmett Soper
Associate General Counsel
Department of Justice
Executive Office for Immigration Review
Office of the General Counsel
(703) 605i,.,,0, ..... i
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From: Hollis, Christopher (CIV)
Sent: Wednesday, July 24, 2013 2:43 PM
To: Soper, Emmett (EOIR); Whalen, Ellen (EOIR)
Cc: Kline, David (CIV); Sogocio, Rico (EOIR)
Subject: video conferenced immigration proceeding for respondent in Haiti
Emmett/Ellen-Per your request, pasted below is the procedural history of this case with relevant portions highlighted
(brief also attached). Also attached is the CA9 order (basically asking for briefing on whether the IJ has
jurisdiction) that led me to reach out to EOIR for this assist.

rve copied my Director, Dave Kline, and welcome his input to the extent he has anything to add.
We look forward to your response as soon as possible but by COB tomorrow so that I can then draft our
CA9 response in time to circulate it Friday to folks up the chain. Please let us know how else we might
help make this happen.
Thank you.
Chris

From~ (~)(6)~(n(c)-~HS i[mailto:f
(b)(6) & (7)(C)- DHS
Sent: Wednesday, July 24, 2013 8:12 PM
To: Hollis, Christopher (CIV)

i

[.,_~0.,_.,_,.~_,,.c_,.-_.~_..,_.iBartl._e._.m_._a.z_,_.,Robert C Sr.
Subject: RE:L:,.,_L,~:?_L,_i Axxxx: recalendaring; videoconference of proceedings for respondent in Haiti
section chief, my boss. He can best determine who else needs to be looped in.

..... Original Message .....
From: Hollis, Christopher (CIV) [mailto:L ............ !.~)_). _( .s_ )_ ............ j@usdoj.gov]
Sent: Wednesday, July 24, 2013 1:27 PM

[ ................. _(~)_(.~_.)_..&._(._7.).(..c._) .:..D..~_s_ ................. ]
Subject: RE:i-lb],L;;~;,,/,-~i~-iAxxxx: recalendaring; videoconference of proceedings for respondent in Haiti
I appreciate your r.e__s.p_9_.n_._s_e_d:::::.::i Given your schedule, and because the timeframe requires me to draft
.._:[_.h_!_s._._b._y_._F._[!.d_._a._y_,_will iLL~t~._t2~2:.._t2i be in the best position to coordinate for ICE in your absence (in addition to
i_!~!!~!._&._!_7.)_(._c.!..._u.~.s,_.!? Thanks for clarification on this.
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..... Original Message .....
From: i <b,<6,
Sent: ~8-~~l-~,-3’uly 24, ~i]-~3-2~.:21-P~............................
To:[.~.~.~.~[_i~_i~~~~(~}[_~~.:_.~i.~.~.~.~.~.i Hollis, Christopher (CIV)

cc:[...............................................................................

...............................................................................

Subject: RE: !,~,;0~:,-,;,~,-~ Axxxx: recalendaring; videoconference of proceedings for respondent in Haiti
Chris:
I’ve flagged this issue for my managers, and we are all waiting to hear what you learn on the jurisdiction
score. If EOIR would find jurisdiction and is amenable to VTC hearings, I suspect ICE would not
disagree, but that call would be made far above my head.
I will be out on Thursday afternoon and Friday (here._u._.n_[i.l_._2A_m_..Pacific time -- 5pm your time). So if you
don’t hear from EOIR until then, please also copy in i~,~,~,~,~-o,,ion any response -- I am copying him here.
Thanks!
[i~;~];,i~ii[;~-:-~~~Associate Legal Advisor
’/~iS#~-I[~it-6-~i~d Protection Law Section
Immigration Law and Practice Division
Office of the Principal Legal Advisor
U.S. Immigratio~ and Customs Enforcement
Office: 503-353~2.1’~I~L~
E-mail: [~(~)~~{~~]
*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney
work product and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Please notify the sender if this email
has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, retransmit, disseminate, or otherwise use this information. Any disclosure of this communication or its
attachments must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and
Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be exempt
from disclosure under the Freedom of Information Act, 5 USC §§ 552(b)(5), (b)(7).
..... Original Message .....
Sent: Wednesday, July 24, 2013 1:14 PM
To: ’Hollis, Christopher (ClV)’; [i~)i~ii~’~i~i{~iiii~
Subject: RE:L,.L,,?_L?_?_~_?_.!Axxxxx: recalendering; videoconference of proceedings for respondent in Haiti
Chris,
OCC-Arizona has no problem with doing a VTC assuming it can be arranged in Haiti and assuming ILPD
has no issue with it. EOIR would have to agree to hear the case in that manner as well.

Senior Attorney
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U.S. Immigration and Customs Enforcement Department of Homeland Security
3250 N. Pinal Parkway
Florence, AZ 85142
Voice: (520) 868-3127/3310
Fax: (520) 868-3305

401i . . . . . . . .

*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney
work product and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Please notify the sender if this email
has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, retransmit, disseminate, or otherwise use this information. Any disclosure of this communication or its
attachments must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and
Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be exempt
from disclosure under the Freedom of Information Act, 5 USC §§ 552(b)(5), (b)(7).

..... Original Message .....
From: Hollis, Christopher (CIV) [mailto:L_ ........ #.L(9 .........@usdoj.gov]
Wednesday‘~-~J-~-u~[y~-~2-~4-~L~-2~-~-~1-~-3~-~-~-~3-;-5~-~9-~-~P-~-~M-~-~-E~-a~stern Standard Time
Sent:
i
i
(b)(6) & (7)(C) - DHS
To:
~

~

(b)(6) & (7)(C) - DHS
Subject: ..............~-~‘-~-.-~-6~i[6.~i~-6~-i5-g-:~-.~[~]~/5-~f~.~if6~f~-~6.-~f.#~5-~6.6~5~-~.-f~f res156-5;:-16-~-t-[i~ Haiti

Cc:

(b)(6) & (7)(C) - DHS i

Thanks for your time by phone this morning. I’ve passed on the jurisdiction question to EOIR’s Ellen
Whalen and Emmett Soper and await their response, which they indicated they’d provide by COB
tomorrow.

What are your thoughts on recalendaring should videoconferencing of proceedings become a possibility?
Any other insight to offer?
Looking forward to your response.
Chris
..... Original Message .....
Sent: Tuesday, July 23, 2013 8:30 PM
To: Hollis, Christopher (CIV)
j~
(b)(6) & (7)(C) - DHS
.......CC:iL...........................................................................................................................................................................................................

i ..........................................................................................................................................................................................................

Subject: RE: CA9 post-argument order #2 -- requesting supplement briefing
Chris,
The jurisdiction issue is one that will ultimately be decided by EOIR if proceedings are recalendared and
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the respondent remains outside the United States. To give an ICE position will require coordination at
higher levels at our HQ and will take time. Could the case be held in abeyance to give us the time to
coordinate our agency position on the jurisdiction issue. I have included[i!ii!i~i~i~ii~!~._!~iat our Ha
Immigration Litigation and Practice Division as she is working with our office on this case. Please let us
know if holding the case in abeyance is possible. I will be out of the office tomorrow but will have access
to email and can be reached on my cell phone at the number below.
i (b)(6) & (7)(C)-DH$ !

(b)(6) & (7)(C) - DHS i
U.S. Immigration and Customs Enforcement Department of Homeland Security
3250 N. Pinal Parkway
Florence, AZ 85142
Voice: (520) 868-IL~_~!,_~..,.~.?_~_!-.._~_,.]
Fax: (520) 868-3305
Cell: (520) 401i_~:;~l_~.i~i-..~i_;.i
*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney
work product and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Please notify the sender if this email
has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, retransmit, disseminate, or otherwise use this information. Any disclosure of this communication or its
attachments must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and
Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be exempt
from disclosure under the Freedom of Information Act, 5 USC §§ 552(b)(5), (b)(7).
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Flentje, August (CIV)[r("b)"(6fi@CIV.USDOJ.GOV]
Rosenblum, Jeff (EOIRf-·-·-·-·-·'
Mon 7/29/2013 7:58:35 PM
RE: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Auggie,

~~--~--~~-~!i9-1]~9-.!·~---l?.~Y.~'--~--9j.9_.~_i_~~~~~-.!~i?.__yy_i_!.~J~.~'!!.-~!:!9__ §_Q!.~.-i?...!~.~~--<?.-~.-i!~J~<?.?._i!!<?.!:!:_. ______ _
;

!

I
~

(b)(5) -AWP/DPP - EOIR

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·

I am happy to discuss further, though I'm confident that EOIR will maintain its position.
will be around on my cell for the rest of the day -C(b}(6f~-·Eai-rf~ in tomorrow
afternoon, then out on vacation from 7/31 - 8/11.'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Thanks,

Jeff

From: Flentje, August (CIV)
Sent: Monday, July 29, 2013 2:01 PM
To: Rosenblum, Jeff (EOIR)
Subject: FW: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

(b)(5) - DPP/AWP
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-----------------------------------------------------------------------------------------------------------)

•

{b){S) - DPP/AWP
~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

l______________________

(_~l(_~-'--=---~-~-~!~~~---------------------1

{b){S) - DPP/AWP
Thx,
Auggie

From: Rosenblum, Jeff (EOIR)
Sent: Friday, July 26, 2013 4:02 PM
To: Kline, David (CIV)
Subject: RE: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Dave,
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(Sorry I didn't include the rest of the folks from OIL; I figured you could forward, as you
deem appropriate.)

Thanks for your call last night. I did speak with Juan about this, and for the reasons
explained previously and below, our position remains the same. i-·(il.)(s)·-.:::)~\.AiiJiD"Fifi·=·-EoiR-·i
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·

(b)(5) -AWP/DPP - EOIR
ICE's policy states, in relevant part:

Absent extraordinary circumstances, if an alien who prevails before the U.S. Supreme
Court or a U.S. court of appeals was removed while his or her PFR was pending, ICE
will facilitate the alien's return to the United States if either the court's decision restores
the alien to lawful permanent resident (LPR) status, or the alien's presence is necessary
for continued administrative removal proceedings. ICE will regard the returned alien as
having reverted to the immigration status he or she held, if any, prior to the entry of the
removal order and may detain the alien upon his or her return to the United States. If
the presence of an alien who prevails on his or her PFR is not necessary to resolve the
administrative proceedings, ICE will not facilitate the alien's return. However, if,
following remand by the court to the Executive Office for Immigration Review (EOIR), an
alien whose PFR was granted and who was not returned to the United States is granted
relief by EOIR or the Department of Homeland Security (OHS) allowing him or her to
reside in the United States lawfully, ICE will facilitate the alien's return to the United
States.

(b)(5) -AWP/DPP - EOIR
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(b}(5} - AWP/DPP - EOIR

(b}(5} -AWP/DPP - EOIR

(b}(5} - AWP/DPP - EOIR
I hope this response is helpful. Feel free to give me a call if you would like to discuss
further. Have a good weekend.

Jeff
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From: Kline, David (CIV)
Sent: Thursday, July 25, 2013 7:58 PM
To: Rosenblum, Jeff (EOIR)
Subject: Letter to the Supreme Court Attaching ICE Directive 11061.1 --

Hey, Jeff-

Here's the April 24, 2012 letter to the Supreme Court Clerk from Deputy Solicitor
General Michael Dreeben. ICE Directive 11061.1 is attached as Appendix B.

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

;

(b)(6) & (7)(C)

I

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~

{b){S) - DPP/AWP
We very much appreciate your bringing this matter to Juan's attention.

Regards,
-- Dave
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McConnell, David (CIV)[r~.-~.-~.f~.@r.·~.]~CIV.USDOJ.GOV]; Dreeben, Michael R

(OSG)[(~~~~(~~(~C~~@jmd.usdoj.gov]; Taylor, Elizabeth G.(OAAG)C(i>)(6Y-.~@jmd.usdoj.gov]; Kneedler,
Edwin S (0.~_G.X~:::~iii)ij;l:::~:~@)md.usdoj.gov]; Kline, David (CIV)[C__ilif@~]@CIV.USDOJ.GOV]; Rosenblum,
Jeff (~_QIJ3_}[__ _______ J~)_(§) ___________ @EOI R. USDOJ. GOV]; Latour, Michelle

(CIV)1._ ___ _J_~}(~L_ ____ ~CIV.USDOJ.GOV]; Hollis, Christopher (CIV)[C"(i:lj(sf·-~civ.usdoj.gov]
Cc: ·-·-·-·-·_9suna, Juan (EOIR)[[~~J~tij(~L~J@EOIR.USDOJ.GOVf-b"iln, Jonathan F.
(C IV)[i_(~KS)._@civ. usdoj .gov]
From:
Flentje, August (CIV)
Sent:
Thur 8/1/2013 4:38:12 PM
Subject: Meeting to discuss Desire and Nken

All - Could this group get together next week to discuss the issues regarding how cases
are handled at EOIR in circumstances - like those presented in the Desire case -where an alien is removed while a petition for review is pending; the alien prevails on
the petition for review; and there are further immigration proceedings on remand? I'd
propose that we talk Tuesday afternoon at 3:00. If that time does not work, please let
me know when would be convenient.

I know that Jeff is out of town, but perhaps EOIR could take part by phone or send
someone else to discuss. We would like to understand how EOIR's position works with
the ICE directive. An email from Jeff describing EOIR's position is attached.

The specific circumstances that have arisen are in the the Ninth Circuit in the Desire
habeas case, where the court has ordered us to respond to several questions by August
11, including the following:

whether the Immigration Judge would have jurisdiction to conduct the reopened removal
proceedings while Petitioner- Appellant remains outside the country.

{b){S) - DPP/AWP
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{b){S) - DPP/AWP

{b){S) - DPP/AWP
{b){S) - DPP/AWP
Let me know if I can send you any more information on this issue, or on the Desire
case. And feel free to loop in others who should be involved in this.

Thanks,
Auggie

DOJ-Civil0002082

86 of 122

Case: 14-1433

Document: 26-2

Page: 76

06/23/2014

1255605

111

August E. Flentje
Senior Counsel for Immigration
Civil Division
U.S. Department of Justice
950 Pennsylvania Avenue, Room 3613
202-514-3309
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Sent:
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Flentje, August (CIV)[f~(@~C]@CIV.USDOJ.GOV]
Kline, David (CIV)[l~R~L~]@CIV.USDOJ.GOV]
Hollis, Christopher (CIV)
Wed 8/7/2013 9:42:39 PM
Desire, draft language

AuggieBelow is my suggested draft language in answering the jurisdiction question (uncannily
similar to your proposed language). Also below is my suggested response to the court's
2 preceding questions re. "lifting" admin closure.

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·;
;

!

(b)(S)

-

DPP/AWP

L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·

Regarding updates from opposing counsel, she agrees that an extension of time is
warranted but we're working out specifics in advance of the current 8/11 due date.

I'm leaving the office now but look forward to your thoughts tomorrow.
Best,
Chris

On July 18, 2013, this Court ordered Respondents to supplement the record to
clarify the following questions: "(a) whether Petitioner-Appellant Desire could move to
lift the administrative closure of the reopened removal proceedings, in order to proceed
in absentia while he remains outside the country, (b) whether it would be necessary for
the government to make or join a motion to lift the administrative closure of the
reopened removal proceedings in order to proceed while Petitioner-Appellant remains
outside the country, and (c) whether the Immigration Judge would have jurisdiction to
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conduct the reopened removal proceedings while Petitioner-Appellant remains outside
the country." Respondents-Appellees outline below their responses to these
questions.

(b)(5) - DPP/AWP
(_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

(b)(5) - DPP/AWP
(b)(5) - DPP/AWP
From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 4:26 PM
To: Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR); Kline, David
(CIV)
Subject: RE: Desire, draft language

Chris,
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L~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:J~H~r=~~~~:~~~:~~~9-I~~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~~:~:~:~:~:~:~:~:~:~:~:~:~:~:J

At th is juncture, it may
~--mal<e-·5-9·r;-5·9-·fo·toiViarcrE'.olR's-·rfrcip-6"s-e"d-·1~fri·g-l:i"age·10·-Aug-le' for comment; if you all
believe that alternative language is warranted, then we can look at what you propose
and discuss it further, thanks.
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·cilffsf-=-AWPDP_P_·~·-Eai"ff"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1

Rico

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
Office of the General Counsel
Executive Office for Immigration Review
U.S. Department of Justice
--------

( 70 3 )60 5i~b!(~)-~-E~~Rx Di re ct)
(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Hollis, Christopher (CIV)
Sent: Wednesday, August 07, 2013 4:13 PM
To: Sogocio, Rico (EOIR)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR); Kline, David
(CIV)
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Subject: RE: Desire, draft language

RicoThanks for the quick turnaround in your attached proposed response.

(b)(S) - DPP/AWP
.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·?
i

!

I

(b}(5} - DPP/AWP

I

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-!

l.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J~H~J_:__C?.!>._~{~YY~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j
[~~~~~~~~~~~~~~~~~~~~{~H~f:~i?~~~/~YY:~~~~~~~~~~~~~~~~~~~~~J Any thoughts?
Chris

From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 3:22 PM
To: Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: Desire, draft language

Chris,
Attached is our proposed language; please review it carefully and disseminate it to
Augie and whomever else, as appropriate. Feel free to call us should you have any
follow-up questions. We ask that you give us an opportunity to review whatever final
language you all decide to use prior to filing with the court, thanks.
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Rico

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
Office of the General Counsel
Executive Office for Immigration Review
U.S. Department of Justice

(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 1:30 PM
To: Hollis, Christopher (CIV)
Cc: Soper, Emmett (EOIR); Rosenblum, Jeff (EOIR)
Subject: RE: Desire: request for draft language
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Thanks for the suggested language. Actually, we are close to finalizing draft language
that we plan to circulate to you all for your review and input. I'll send it over when it's
ready.

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
Office of the General Counsel
Executive Office for Immigration Review
U.S. Department of Justice
.-·-·-·-·-·-·-·1

(703)605~-~1~·~.·-E~~RJ(Direct)
(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Hollis, Christopher (CIV)
Sent: Wednesday, August 07, 2013 1:27 PM
To: Sogocio, Rico (EOIR)
Cc: Soper, Emmett (EOIR); Rosenblum, Jeff (EOIR)
Subject: Desire: request for draft language

Hello Rico-
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I'm not sure who at EOIR is handling the response requested today, but I wanted to
pass on some suggested starting language for EOIR's consideration. Feel free to pass
it on to whomever is appropriate (don't want to tax Juan's time if others at EOIR already
have been tasked with this, so he's not on this email). Thanks in advance for
coordinating this and/or referring me to whomever can assist.

The court's attached order states "Respondents-Appellees are directed to supplement
the record and briefing to clarify ... (c) whether the Immigration Judge would have
jurisdiction to conduct the reopened removal proceedings while Petitioner-Appellant
remains outside the country."

{b){5) - DPP/AWP
Looking forward to hearing from EOIR.
Chris

From: Hollis, Christopher (CIV)
Sent: Tuesday, August 06, 2013 5:39 PM
To: Osuna, Juan (EOIR)
Cc: Rosenblum, Jeff (EOIR); Sogocio, Rico (EOIR); Soper, Emmett (EOIR)
Subject: Desire: request for draft language

Hello JuanIt was a pleasure to meet you today. In an effort to get a jump on a draft answer to the
court's third question (order attached), I thought I might ask for EOIR to take a first crack
at some language.
Understanding that whatever you forward is purely a draft, would it be possible to have
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EOIR's draft responsive language to this jurisdictional question by close of business
tomorrow for OIL-DCS to pass on to folks at Main?
Thanks for your response.
Chris
Christopher W. Hollis
Trial Attorney
U.S. Department of Justice
Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)
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Sent:
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Flentje, August (CIV)[{j~.ff~.C]@CIV.USDOJ.GOV]
Kline, David (CIV)[[(bj(6JJ@CIV.USDOJ.GOV]
Hollis, Christopher (CIV)
Thur 8/8/2013 3:23:01 PM
Desire, draft language

(b)(S) - DPP/AWP
From: Hollis, Christopher (CIV)
Sent: Thursday, August 08, 2013 10:19 AM
To: Flentje, August (CIV)
Cc: Kline, David (CIV)
Subject: RE: Desire, draft language

Noted.

I obviously defer to Dave and you ultimately on content and will check with Dave in the
next hour.

From: Flentje, August (CIV)
Sent: Thursday, August 08, 2013 9:57 AM
To: Hollis, Christopher (CIV)
Cc: Kline, David (CIV)
Subject: Re: Desire, draft language
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I'd like to circulate this early afternoon if possible. Juan called and wants to look at what
we come up with before he leaves town tonight.

From: Hollis, Christopher (CIV)
Sent: Thursday, August 08, 2013 09:50 AM
To: Flentje, August (CIV)
Cc: Kline, David (CIV)
Subject: RE: Desire, draft language

Will do. Hopefully I can link with Dave and we can get back to you today.

From: Flentje, August (CIV)
Sent: Thursday, August 08, 2013 9:05 AM
To: Hollis, Christopher (CIV)
Cc: Kline, David (CIV)
Subject: RE: Desire, draft language

I made some pretty heavy edits to this, but I hope that is ok. Let me know your
thoughts. Then we can send it to the group and get everyone to weigh in, and I am
guessing everyone else will also have a lot of edits as well.

From: Hollis, Christopher (CIV)
Sent: Wednesday, August 07, 2013 5:43 PM
To: Flentje, August (CIV)
Cc: Kline, David (CIV)
Subject: Desire, draft language

AuggieBelow is my suggested draft language in answering the jurisdiction question (uncannily
similar to your proposed language). Also below is my suggested response to the court's
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2 preceding questions re. "lifting" admin closure.

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

(b)(5)
DPP/AWP
l_________________________________________________________________________________________________________ _

i

Regarding updates from opposing counsel, she agrees that an extension of time is
warranted but we're working out specifics in advance of the current 8/11 due date.

I'm leaving the office now but look forward to your thoughts tomorrow.
Best,
Chris

On July 18, 2013, this Court ordered Respondents to supplement the record to
clarify the following questions: "(a) whether Petitioner-Appellant Desire could move to
lift the administrative closure of the reopened removal proceedings, in order to proceed
in absentia while he remains outside the country, (b) whether it would be necessary for
the government to make or join a motion to lift the administrative closure of the
reopened removal proceedings in order to proceed while Petitioner-Appellant remains
outside the country, and (c) whether the Immigration Judge would have jurisdiction to
conduct the reopened removal proceedings while Petitioner-Appellant remains outside
the country." Respondents-Appellees outline below their responses to these
questions.
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From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 4:26 PM
To: Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR); Kline, David
(CIV)
Subject: RE: Desire, draft language

Chris,

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·{1J}C-sr·=-·-A\l\ifilo-F>-·1i-·-:-·-E·orR·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1
t~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~::~:~:~:~:~:~:~!~If~E~W~~~°-~~~:::I~1~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:rATtfiTs-Junau-re·~·-1rm·ayi
make sense to forward EOIR's proposed language to Augie for comment; if you all
believe that alternative language is warranted, then we can look at what you propose
and discuss it further, thanks.
Rico

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
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Office of the General Counsel
Executive Office for Immigration Review
U.S. Department of Justice

(703)605i~~;~;~~~;~kDirect)
(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Hollis, Christopher (CIV)
Sent: Wednesday, August 07, 2013 4:13 PM
To: Sogocio, Rico (EOIR)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR); Kline, David
(CIV)
Subject: RE: Desire, draft language

RicoThanks for the quick turnaround in your attached proposed response.

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i
i

!

I

{b)(S} - DPP/AWP

I

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J
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i

i

(b)(5) - DPP/AWP

i

i

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·;

I

(b)(5) - DPP/AWP

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~

Chris

From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 3:22 PM
To: Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: Desire, draft language

Chris,
Attached is our proposed language; please review it carefully and disseminate it to
Augie and whomever else, as appropriate. Feel free to call us should you have any
follow-up questions. We ask that you give us an opportunity to review whatever final
language you all decide to use prior to filing with the court, thanks.
Rico

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
Office of the General Counsel
Executive Office for Immigration Review
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U.S. Department of Justice

(703)605l~~~~;~~~~i (Direct)
(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Sogocio, Rico (EOIR)
Sent: Wednesday, August 07, 2013 1:30 PM
To: Hollis, Christopher (CIV)
Cc: Soper, Emmett (EOIR); Rosenblum, Jeff (EOIR)
Subject: RE: Desire: request for draft language

Thanks for the suggested language. Actually, we are close to finalizing draft language
that we plan to circulate to you all for your review and input. I'll send it over when it's
ready.

Rico M. Sogocio, Esq.

Chief Counsel, Immigration Unit
Office of the General Counsel
Executive Office for Immigration Review
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U.S. Department of Justice
(703)605~(b)(6). EOIR(Direct)
L-·-·-·-·-·-·-'

(703)305.0470 (Main)
(703)305.0443 (Fax)

This email and any attachments thereto may contain information that is privileged,
confidential, or otherwise protected from disclosure under applicable law. If the reader
of this transmission is not the intended recipient or the employee or agent responsible
for delivering the transmission to the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this transmission or its contents is strictly
prohibited. If you have received this transmission in error, please notify us by email or
telephone and delete or destroy the original transmission and any copies (electronic or
paper).

From: Hollis, Christopher (CIV)
Sent: Wednesday, August 07, 2013 1 :27 PM
To: Sogocio, Rico (EOIR)
Cc: Soper, Emmett (EOIR); Rosenblum, Jeff (EOIR)
Subject: Desire: request for draft language

Hello RicoI'm not sure who at EOIR is handling the response requested today, but I wanted to
pass on some suggested starting language for EOIR's consideration. Feel free to pass
it on to whomever is appropriate (don't want to tax Juan's time if others at EOIR already
have been tasked with this, so he's not on this email). Thanks in advance for
coordinating this and/or referring me to whomever can assist.

The court's attached order states "Respondents-Appellees are directed to supplement
the record and briefing to clarify ... (c) whether the Immigration Judge would have
jurisdiction to conduct the reopened removal proceedings while Petitioner-Appellant
remains outside the country."
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(b)(S) -

~n

$

DPP/AWP~
;
;
;
;
;

!
'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J

Looking forward to hearing from EOIR.
Chris

From: Hollis, Christopher (CIV)
Sent: Tuesday, August 06, 2013 5:39 PM
To: Osuna, Juan (EOIR)
Cc: Rosenblum, Jeff (EOIR); Sogocio, Rico (EOIR); Soper, Emmett (EOIR)
Subject: Desire: request for draft language

Hello JuanIt was a pleasure to meet you today. In an effort to get a jump on a draft answer to the
court's third question (order attached), I thought I might ask for EOIR to take a first crack
at some language.
Understanding that whatever you forward is purely a draft, would it be possible to have
EOIR's draft responsive language to this jurisdictional question by close of business
tomorrow for OIL-DCS to pass on to folks at Main?
Thanks for your response.
Chris
Christopher W. Hollis
Trial Attorney
U.S. Department of Justice
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Civil Division
Office of Immigration Litigation, District Court Section
(202) 305-0899; 616-8962 (fax)
[_-_-_-_-_]_~j_{~I_-_-_-_-_J@u

sd oi .gov
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To:
Kline, David (CIV)f("b)(.6Y@c1v.usDOJ.GOV]; Hollis, Christopher
(c IV)[~~~~I~!!~L~Jciv. usdoj .govr·-·-·-·-·-·-·
From:
Flentje, August (CIV)
Sent:
Fri 8/9/2013 5:37:30 PM
Subject: FW: Meeting to discuss Desire and Nken

-----------------------------------------------------

:_·-·-·-·-·-·--_{~)(~J_·=·-·~-~-~.!~~~---·-·-·-·-·-___j

From: Johnson, Camilla (EOIR)
Sent: Friday, August 09, 2013 11 :38 AM
To: Taylor, Elizabeth G. (OAAG); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Latour, Michelle (CIV); Hollis, Christopher
(CIV); Sogocio, Rico (EOIR); Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson,
Karl (OAG); Jacobsohn, Robin (ODAG); Rosenblum, Jeff (EOIR); Flentje, August (CIV)
Cc: Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: FW: Meeting to discuss Desire and Nken

Good Morning Everyone,

On behalf of Jeff Rosenblum, please see this revised version with EOIR's suggested
edits. I have attached both clean and redlined versions.

Thanks,

Camilla J. Johnson (Cami)
Senior Legal Administrative Specialist
Executive Office for Immigration Review
Office of the General Counsel
United States Department of Justice
v. (703) 305-!~~~;~;~·~;,;·: f. (703) 305-0443
i-·-·-·-·-·-·-i
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From: Flentje, August (CIV)
Sent: Thursday, August 08, 2013 12:56 PM
To: Taylor, Elizabeth G. (OAAG); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV); Sogocio, Rico (EOIR)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn,
Robin (ODAG)
Subject: RE: Meeting to discuss Desire and Nken

All - attached is some proposed language for responding to the Ninth Circuit's inquiry in

rl?!'~ir~'--~~!!11_~-~-~~""-"~(~)(g)-:-:5~~:7~~~!'fii:ilW!'::::::::::::::::::::1
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i

On timing, this is still technically due on Monday, but we think we will soon have
plaintiff's consent to seek a 21 day extension. We'll update folks once we get that
approval.

Thanks to everyone for the productive discussion on Tuesday, and we look forward to
your thoughts on the attached.

Thx,
Auggie

From: Taylor, Elizabeth G. (OAAG)
Sent: Thursday, August 01, 2013 1:54 PM
To: Flentje, August (CIV); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn,
Robin (ODAG)
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Subject: RE: Meeting to discuss Desire and Nken

Tuesday at 3 works for me. Adding Karl and Robin.

From: Flentje, August (CIV)
Sent: Thursday, August 01, 2013 12:38 PM
To: McConnell, David (CIV); Dreeben, Michael R (OSG); Taylor, Elizabeth G. (OAAG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV)
Subject: Meeting to discuss Desire and Nken

All - Could this group get together next week to discuss the issues regarding how cases
are handled at EOIR in circumstances - like those presented in the Desire case -where an alien is removed while a petition for review is pending; the alien prevails on
the petition for review; and there are further immigration proceedings on remand? I'd
propose that we talk Tuesday afternoon at 3:00. If that time does not work, please let
me know when would be convenient.

I know that Jeff is out of town, but perhaps EOIR could take part by phone or send
someone else to discuss. We would like to understand how EOIR's position works with
the ICE directive. An email from Jeff describing EOIR's position is attached.

The specific circumstances that have arisen are in the the Ninth Circuit in the Desire
habeas case, where the court has ordered us to respond to several questions by August
11, including the following:

whether the Immigration Judge would have jurisdiction to conduct the reopened removal
proceedings while Petitioner- Appellant remains outside the country.

1-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-c-b}(s·)·-·-=-·-·o-P-PiAW"p-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-!
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{b){5) - DPP/AWP
{b){5) - DPP/AWP

{b){5) - DPP/AWP
{b){5) - DPP/AWP
Let me know if I can send you any more information on this issue, or on the Desire
case. And feel free to loop in others who should be involved in this.
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Thanks,
Auggie

August E. Flentje
Senior Counsel for Immigration
Civil Division
U.S. Department of Justice
950 Pennsylvania Avenue, Room 3613
202-514-3309
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To:
..... _.F_ !_.e_.n_ ~j ,e , August (CIV)[i:iii~:i(~_iii:}@CIV.USDOJ.GO.V_.].;_._T._.a_._y.[.o_.r_~_.Elizabeth G.
(OAAG)[._{_.b_)_(._6._)._.~@jmd.usdoj.gov]; McConnell, David (ClV)[[ (b)(6) i@ClV.USDOJ.GOV]; Dreeben,
Michael R (OSG)[[:~:~_-j_~]~)~_-._-._-..~jmd.usdoj.gov]; Kneedler, Edwin S (OSG)~ (b)(6) :@_,jmd.usdoj.gov];
Kline, David (CIV)[..(..b_).!..6).~CIV.USDOJ.GOV]; Latour, Uichelle
Hollis, C,._h._r.[.s_~_.o_p_._h._e._[_.(._C. IV)~i~ii.6_)~(~.ii~i#civ.usdoj.gov]; Sogocio, Rico
(EOIR)[i ........ _(._17.)!_6.). ........ I@._E_.O_.LR~USDOJ.GOV]; Osuna, Juan (EOIR)[ (.b_)_~.6_.)......."~_.E_.,OIR.USDOJ.GOV];
Olin, Jonathan F. (cIv)[!_b_)_(.,6_),~.c_.Lv_:_u._.s_.d_.,oj.gov]; Thompson, Karl (O~G)-[[
(b)(6)
}@jmd.usdoj.gov];
Jacobsohn, Robin (ODAG)~ (b)(6.) ...... j@j._m_.d_.._.u_._s_d_.o,j.gov]
Cc:
So~_.e_._r.,_._E._._m._._m.ett (EOIR)I ......... _(. _b_). !._6 ) ......... i@EOIR.USDO.J.,._G._._O._.V_.I;_._A.J.t.man, Joshua
(b)(6)
~,EOIR.USDOJ.GOV]; King, Jean (EOIR~_._._(._.b_.)_(_.6_.)_._._.,~EOIR.USDOJ.GOV]
(EOIR)[
From:
Rosenblum, Jeff (EOIR)
Sent:
Tue 8/20/2013 7:25:32 PM
Subject: RE: Meeting to discuss Desire and Nken
Desire Response 8o20-13
.docx

EOIR is generally fine with Auggie’s latest version, with one exception, i (b)(5)-AWP~U~-EO~i

(b)(5) - AWP/DPP - EOIR

(b)(5) - AWP/DPP - EOIR

Please let us know if you would like to discuss further. Thanks.

Jeff

Jeff Rosenblum
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General Counsel
Executive Office for Immigration Review
U.S. Department of Justice

i (b)(6) - EOIRi

From: Flentje, August (CIV)
Sent: Tuesday, August 20, 2013 8:18 AM
To: Taylor, Elizabeth G. (OAAG); Johnson, Camilla (EOIR); McConnell, David (CIV);
Dreeben, Michael R (OSG); Kneedler, Edwin S (OSG); Kline, David (CIV); Latour,
Michelle (CIV); Hollis, Christopher (CIV); Sogocio, Rico (EOIR); Osuna, Juan (EOIR);
Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn, Robin (ODAG);
Rosenblum, Jeff (EOIR)
Cc: Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: RE: Meeting to discuss Desire and Nken

Sorry for the delay in responding to this - this filing is now due September 1, so it ended
up on the back burner. In response to Elizabeth’s questions:

D

AWP
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Revised version is attached. Further comments?

From: Taylor, Elizabeth G. (OAAG)
Sent: Friday, August 09, 2013 5:00 PM
To: Flentje, August (CIV); Johnson, Camilla (EOIR); McConnell, David (CIV); Dreeben,
Michael R (OSG); Kneedler, Edwin S (OSG); Kline, David (CIV); Latour, Michelle (CIV);
Hollis, Christopher (CIV); Sogocio, Rico (EOIR); Osuna, Juan (EOIR); Olin, Jonathan F.
(CIV); Thompson, Karl (OAG); Jacobsohn, Robin (ODAG); Rosenblum, Jeff (EOIR)
Cc: Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: RE: Meeting to discuss Desire and Nken

I still have some questions so I added them as comments.

From: Flentje, August (CIV)
Sent: Friday, August 09, 2013 2:42 PM
To: Johnson, Camilla (EOIR); Taylor, Elizabeth G. (OAAG); McConnell, David (CIV);
Dreeben, Michael R (OSG); Kneedler, Edwin S (OSG); Kline, David (CIV); Latour,
Michelle (CIV); Hollis, Christopher (CIV); Sogocio, Rico (EOIR); Osuna, Juan (EOIR);
Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn, Robin (ODAG);
Rosenblum, Jeff (EOIR)
Cc: Soper, Emmett (EOIR); Altman, Joshua (EOIR)
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Subject: RE: Meeting to discuss Desire and Nken

Thank you. These edits seem fine to Civil Division.

From: Johnson, Camilla (EOIR)
Sent: Friday, August 09, 2013 11:38 AM
To: Taylor, Elizabeth G. (OAAG); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Latour, Michelle (CIV); Hollis, Christopher
(CIV); Sogocio, Rico (EOIR); Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson,
Karl (OAG); Jacobsohn, Robin (ODAG); Rosenblum, Jeff (EOIR); Flentje, August (CIV)
Cc: Soper, Emmett (EOIR); Altman, Joshua (EOIR)
Subject: FW: Meeting to discuss Desire and Nken

Good Morning Everyone,

On behalf of Jeff Rosenblum, please see this revised version with EOIR’s suggested
edits. I have attached both clean and redlined versions.

Thanks,

Camilla J. Johnson (Cami)
Senior Legal Administrative Specialist
Executive Office for Immigration Review
Office of the General Counsel
United States Department of Justice
v. (b)(6) - EOIR f. (703)305-0443
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From: Flentje, August (CIV)
Sent: Thursday, August 08, 2013 12:56 PM
To: Taylor, Elizabeth G. (OAAG); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV); Sogocio, Rico (EOIR)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn,
Robin (ODAG)
Subject: RE: Meeting to discuss Desire and Nken

All - attached is some proposed language for responding to the Ninth Circuit’s inquiry in
Desire. Let me know your thoughts. EOIR sent us some proposed language, and this

i ................................................................ (_b!_!..5_._)._._._,.._._.D.PP _/AWP ................................................................. ,
On timing, this is still technically due on Monday, but we think we will soon have
plaintiff’s consent to seek a 21 day extension. We’ll update folks once we get that
approval.

Thanks to everyone for the productive discussion on Tuesday, and we look fonNard to
your thoughts on the attached.

Thx,
Auggie

From: Taylor, Elizabeth G. (OAAG)
Sent: Thursday, August 01,2013 1:54 PM
To: Flentje, August (CIV); McConnell, David (CIV); Dreeben, Michael R (OSG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV); Thompson, Karl (OAG); Jacobsohn,
Robin (ODAG)
Subject: RE: Meeting to discuss Desire and Nken
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Tuesday at 3 works for me. Adding Karl and Robin.

From: Flentje, August (CIV)
Sent: Thursday, August 01,2013 12:38 PM
To: McConnell, David (CIV); Dreeben, Michael R (OSG); Taylor, Elizabeth G. (OAAG);
Kneedler, Edwin S (OSG); Kline, David (CIV); Rosenblum, Jeff (EOIR); Latour, Michelle
(CIV); Hollis, Christopher (CIV)
Cc: Osuna, Juan (EOIR); Olin, Jonathan F. (CIV)
Subject: Meeting to discuss Desire and Nken

All - Could this group get together next week to discuss the issues regarding how cases
are handled at EOIR in circumstances - like those presented in the Desire case -where an alien is removed while a petition for review is pending; the alien prevails on
the petition for review; and there are further immigration proceedings on remand? I’d
propose that we talk Tuesday afternoon at 3:00. If that time does not work, please let
me know when would be convenient.

I know that Jeff is out of town, but perhaps EOIR could take part by phone or send
someone else to discuss. We would like to understand i
(b)(5) - DPP/AWP

........................................................................

....................................................................... j

The specific circumstances that have arisen are in the the Ninth Circuit in the Desire
habeas case, where the court has ordered us to respond to several questions by August
11, including the following:

whether the Immigration Judge would have jurisdiction to conduct the reopened removal
proceedings while Petitioner- Appellant remains outside the country.

. . . . (’-b’-)’-(-5"). . . . . .

....
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(b)(5)- DPP/AWP

’ (b)(5) - DPP/AWP ’

(b)(5) - DPP/AWP i

:
.
.
.
. . . . . . . . . . . . . . (-b’-)-(’5"). . . D’-P’-P. . . . . . . . . . . . . .
Let me know if I can send you any more information on this issue, or on the Desire
case. And feel free to loop in others who should be involved in this.

Thanks,
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Auggie

August E. Flentje
Senior Counsel for Immigration
Civil Division
U.S. Department of Justice
950 Pennsylvania Avenue, Room 3613
202-514-3309
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