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County of Santa Clara
County Counsel

PSJC CC01 090711

.
Prepared by:. Juniper Downs
Deputy County Counsel

DATE:

September 7, 2011

TO:

Supervisor.George.Shirakawa, Chairperson
Supervisor.Mike.Wasserman
Public Safety & Justice Committee

FROM:
Miguel Marquez
County Counsel
SUBJECT:

Report Back regarding Policy on Civil Immigration Detainer Requests

RECOMMENDED ACTION
Consider recommendations from the Office of the County Counsel on behalf of the Civil Detainer Task Force relating to
a policy on civil immigration detainer requests, and forward to the Board of Supervisors for consideration. (Referral
from December 2, 2010 Public Safety & Justice Committee, Item No. 9)

Possible future action by the Board of Supervisors:

a. Adopt Board Policy Resolution No. YY-NN adding Board of Supervisors' Policy
Manual section 3.54 relating to Civil Immigration Detainer Requests. (Roll Call Vote)
b. Direct Clerk of the Board to include Policy in Board of Supervisors' Policy Manual.
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FISCAL IMPLICATIONS
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Approving the recommended action will have an unknown impact on the General Fund. It is possible that adoption of
the proposed policy will result in cost savings for the County by reducing inmate housing costs related to detaining
non-criminal and low-level offenders for suspected violations of federal civil immigration provisions. County costs may
also be reduced to the extent there is a reduction in the number of children who are placed in the dependency system
when their parents are detained in administrative removal proceedings. However, these impacts are very difficult to
quantify in advance, as the actual system impacts of the policy are virtually impossible to predict. At the very least, it is
likely that the recommended action will create operational flexibility, if not measurable budget savings, and that
increased availability of beds in the County's jails will create capacity that will be needed once realignment is
implemented.

However, compliance with the policy will require additional work from the Department of Correction (DOC) staff.
Because the DOC does not have any excess staff capacity to conduct this work due to recent budget cuts, we anticipate
an increase in administrative costs for the DOC to implement the policy, especially in the initial stages when process
changes and staff training will be required. DOC staff have conducted a cost study that shows that up to three additional
employees may be required to implement the policy as drafted. These costs accrue from implementation of certain
aspects of the policy. Namely, virtually all of the DOC's costs arise from the section of the policy that considers prior
convictions. As drafted, the policy states that the County will honor detainer requests in one of two situations: 1) If an
individual is convicted of a serious or violent felony while in County custody, or 2) If the individual was convicted of a
serious of violent felony previously and the conviction was either within the past ten years or the date of release was
within the last five years, whichever date is later. The second scenario includes out-of-state convictions that would be
considered serious or violent felonies if committed in California. The DOC has estimated the following:

1. In terms of the additional departmental costs, 100% of the staff time required to
implement this policy stems from consideration of prior convictions.
2. Of that time, 85% of the costs specifically relate to the "washout period," i.e. checking
the date of conviction and release to see if the conviction is older than ten years and, if
necessary, whether the date of release was within five years. Attaining the date of
conviction and release is the most time-consuming aspect of the work DOC staff would
have to complete to implement the proposed policy.

Therefore, there are policy changes the Board could direct staff to consider that would alter the fiscal impacts of the
policy being proposed. The cost of implementing the policy will also be affected by how the DOC implements its new
responsibilities operationally and by the shifting number of detainer requests the County receives from ICE.

Because the relative financial costs and benefits of the recommended action are virtually impossible to measure in
advance, the Board could adopt the proposed policy, provide one-time resources for DOC to implement the policy, and
require a report-back on fiscal implications within 6 months. This will allow staff to provide data regarding the actual
costs and savings of the policy and will align with the budget cycle so that the permanent costs of the proposed policy
can be incorporated into the Fiscal Year 2013 budget process. If the Public Safety and Justice Committee is supportive
of this recommendation, County Counsel will work with the Office of Budget and Analysis and the Employee Services
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Agency to bring the necessary budget modification and salary ordinance actions to the full Board of Supervisors for
consideration along with the adoption of the proposed policy.

REASONS FOR RECOMMENDATION
The staff recommendation regarding a civil immigration detainer policy for the County attempts to balance multiple
competing interests. The recommendation was reached by the Civil Detainer Task Force ("Task Force") created by the
Public Safety & Justice Committee, which met over a series of months to discuss and receive public comment in order to
advise the Board. The attached policy was agreed to by a consensus of the Task Force members at the May 25, 2011
Task Force meeting. The policy reflects several changes that were made during that meeting in response to concerns
raised by members of the Task Force. Though District Attorney Jeff Rosen and Sheriff Laurie Smith had to leave to
attend to other duties before the final vote was taken, District Attorney Rosen expressed support of the policy and Sheriff
Smith stated that she would not withhold consensus on forwarding the attached recommended policy to the Public Safety
& Justice Committee.

The Task Force prioritized development of a policy that comports with the Board's June 22, 2010 Resolution on
"Advancing Public Safety and Affirming the Separation between County Services and the Enforcement of Federal
Immigration Law." To do so, the Task Force scrutinized the County resources implicated by civil detainer requests. The
Task Force also aimed to enhance public safety in two ways: 1) protecting local law enforcement from being used to
cast an overbroad net for use by ICE, a practice known to erode the trust needed for effective community policing, while
also 2) allowing the most serious and violent offenders to be investigated for removal before being released back into the
community.

Currently, once the County receives a detainer request from ICE, it immediately applies a hold to the named inmate.
Applying civil immigration holds to inmates prevents their release while criminal allegations are pending, even if bond
is posted or a State court judge orders the inmate released on his or her own recognizance. The hold also requires that
the County detain the inmate for up to 48 hours after his or her sentence is finished or criminal proceedings are
completed so that ICE may assume custody. Together this means that the presence of a detainer lengthens the period of
detention and imposes non-mandatory costs on the County.

The County houses two groups of inmates for an extended period of time that it could lawfully release:

1. Inmates with pending criminal allegations who have posted bond or have been ordered
released by a State court judge. The time period for which these inmates is held is based
upon how many days it takes to adjudicate the respective case – at least one study in a
different jurisdiction has shown that this period averages more than 70 days per inmate.
2. Inmates who have finished serving a sentence or whose court proceedings have ended.
These inmates are held for up to 48 hours not including weekends or holidays.
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Neither State nor Federal law requires the County to honor civil detainer requests. Further, ICE has confirmed in its
recent correspondence that it will provide no reimbursement or indemnification to the County for housing these inmates
on ICE's behalf. The Task Force therefore worked to reduce the County's costs related to civil detainer requests.

To analyze potential ways to limit the costs of civil detainer requests, the Task Force looked at the impacts of the Secure
Communities program, which is one of the main information-gathering tools that ICE uses to issue civil detainer
requests. In large part as a result of Secure Communities, deportation of undocumented persons with criminal records
increased by more than 70% in 2010 as compared to 2008 when ICE began implementing the program. (White House
Report: "Building a 21st Century Immigration System," May 2011.) According to official ICE statements, the program
is aimed at apprehending undocumented persons convicted of serious criminal offenses. However, Secure Communities
is frequently criticized for detaining and removing high percentages of non-criminals and low-level offenders.

The reality is that despite ICE's stated priority of targeting serious criminal offenders, the program primarily results in
detaining non-criminal and low-level offenders. In the nine Bay Area counties, for example, serious criminal offenders
account for less than 30% of detainees. Since May 2009 when the first California county was activated until January 31,
2011, more than 79% of individuals identified and taken into ICE custody as a result of Secure Communities had never
been convicted of serious or violent offenses. (February 24, 2011 News Release by ICE,
http://www.ice.gov/news/releases/1102/110224losangeles.htm.)

The negative effect of detaining large numbers of non-criminal and low-level offenders on Santa Clara County's large
immigrant community extends to the community at large. One-third of County residents are foreign born and two-thirds
of households in the County have at least one foreign-born member. Testimony offered by members of the public
indicated that the wide net cast by Secure Communities has eroded trust and has negatively impacted community
policing efforts. This affects the broader community by impacting public safety generally, and could result in a
reduction in the provision of essential services like healthcare to County residents who fear Secure Communities because
they live with someone who is undocumented or is in the midst of addressing an immigration matter. By its June 2010
resolution, the Board has committed to fostering an environment of inclusiveness and trust between the County and all
of its residents in order to reduce these negative effects on the community at large.

Serious and violent offenders, however, raise different public safety concerns. These offenders pose a greater threat
given that the underlying conduct for which they were convicted is particularly egregious, as indicated by the special
classification of their crimes in the California Penal Code. Serious and violent offenders also have a greater likelihood
of reoffending and potentially doing so with an escalation of criminal conduct. Thus, public safety concerns weigh in
favor of detaining these uniquely high-risk offenders upon completion of their criminal sentences to enable other law
enforcement agencies to take appropriate actions before they are released into the community.

Since the County has the discretion to determine how to balance the numerous issues raised by civil immigration
detainers such as threats to public safety, sustaining community trust, and the use of County resources, the Task Force
has developed its recommendation to be consistent with existing County policies and priorities as enunciated by the
Board. As described in more detail below, the Task Force recommends that the Board adopt a policy to honor only
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those civil immigration detainer requests relating to individuals who have been convicted of a serious or violent felony.

Child Impact Statement

Positive Impact
This action will have a positive impact on children and youth. Releasing inmates into Immigration Customs
Enforcement (ICE) custody so that ICE can investigate suspected civil immigration violations unexpectedly separates
parents from their children and families for extended periods. Some parents are ultimately deported and their U.S.
citizen children are left behind. This separation causes negative effects on children, both psychologically and
economically. When both parents are separated from their children, the County must intervene and such children often
spend extended time in the dependency system, resulting in significant costs for the County.

BACKGROUND
The question of which civil immigration detainer requests the County should honor was posed to the Task Force against
the backdrop of the involuntary activation of Secure Communities in the County and ICE's refusal to honor the Board's
vote to opt out of the program. Secure Communities was initiated and implemented by ICE, an agency of the U.S.
Department of Homeland Security. Secure Communities creates automated information-sharing technology through
which fingerprints collected by local law enforcement officers at booking are submitted by the California Department of
Justice to the FBI, which in turn shares those fingerprints with ICE.

ICE compares the fingerprints from the California Department of Justice with its civil immigration status database
(IDENT) in an effort to identify and apprehend noncitizens who may not be in compliance with civil immigration law.
If ICE identifies such a person, the agency uses a "civil immigration detainer request" to ask the County to hold the
individual for up to 48 hours after the individual would otherwise be released so that ICE can assume custody of the
individual. The County is not required by law to detain the individual for ICE, and ICE provides no direct
reimbursement or indemnification for the additional time the County houses these inmates.

ICE began activating the Secure Communities program on a county-by-county basis in California after the California
Department of Justice entered into a Memorandum of Agreement (MOA) with ICE in May 2009. The County learned
about Secure Communities in October 2009, when the DOC received an informational packet from ICE.

Although County officials were initially led to believe that participation in the program was voluntary, in April 2010,
ICE unilaterally activated Secure Communities in the County. When notified that the Board of Supervisors had not
approved participation in this program, ICE stated that Board approval was not necessary. ICE activated the program in
our County on May 4, 2010. All California counties are now active.
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On June 22, 2010, the Board of Supervisors adopted a Resolution entitled "Advancing Public Safety and Affirming the
Separation between County Services and the Enforcement of Civil Immigration Law." Recognizing the deleterious
effect on community trust, this resolution prohibits the County from diverting County resources to fulfill the federal
government's role of enforcing civil immigration law. According to the Resolution, no County department, agency or
employee can initiate any inquiry or enforcement action, or question, apprehend or arrest an individual based on
suspected immigration status.

Furthermore, on September 1, 2010, the Public Safety and Justice Committee recommended that the Board of
Supervisors direct the County Executive and County Counsel to take all necessary actions to opt out of Secure
Communities. Based on this recommendation and ICE's prior statements that local jurisdictions were permitted to
decline participation, the Board unanimously voted to opt out of Secure Communities on September 28, 2010. Pursuant
to the Board's direction, the County Executive and County Counsel have taken all possible steps to remove the County
from the Secure Communities program. ICE officials, however, have refused to honor the Board of Supervisors'
decision. Despite allowing other jurisdictions in the country to withdraw from the program, ICE has repeatedly stated
that the program is mandatory in California.

After learning that the County would not be allowed to withdraw from the program, the Committee asked County
Counsel to provide further information regarding an alternative possible action by the Board. County Counsel advised
that the County could exercise its discretion to stop detaining inmates for suspicion of civil immigration violations, or it
could form an advisory task force to consider which detainer requests to honor. At its December 2, 2010 meeting, the
Public Safety and Justice Committee formed such an advisory task force. There are nine members of the Task Force,
which is chaired by the Office of the County Counsel. The membership includes the District Attorney or his designee,
Public Defender or her designee, Sheriff or her designee, Chief of Department of Correction or his designee, Chief
Probation Officer or her designee, Director of Office of Pretrial Services or his designee, CJIC designee, Director of
Office of Budget and Analysis or her designee, and the Presiding Judge of Santa Clara County Superior Court or his
designee.

In the last six months, more data and information have been released about the Secure Communities program. Given the
high number of non-criminal and low-level offenders affected by the program, there has been growing national
discontent regarding the use of local resources to support the program and the harmful effects the program has visited
upon local communities. Jurisdictions are beginning to take formal action to push back against the program. The
Governor of the State of Illinois, for example, recently ended his State's participation in Secure Communities after ICE
statistics showed that in Illinois more than three-quarters of those targeted for deportation through the program were
convicted of no crimes or only of minor misdemeanors. The State of Washington negotiated with ICE to ensure that
Secure Communities could only be activated in local communities that "opt-in" to participate in the program. To our
knowledge, no jurisdiction in Washington has chosen to opt-in. Other local jurisdictions throughout the nation in states
such as Virginia, New Mexico, Maryland, and California, are looking for ways to limit the negative effects of the
program on their communities and budgets. And Washington D.C. Council members unanimously passed a bill banning
Secure Communities in their city.
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Further, the release of internal ICE documents pursuant to a Freedom of Information Act (FOIA) request have shed light
on inconsistencies in the public messaging and the implementation of Secure Communities. These documents have
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been carefully reviewed and contain ample evidence of ICE changing its message regarding local participation in the
Secure Communities program. These contradictory and misleading statements, some made regarding our own
jurisdiction, have prompted Congresswoman Zoe Lofgren to call for an investigation into misconduct by ICE or DHS
personnel:

"It is unacceptable for government officials to essentially lie to local governments, Members of Congress, and the
public. Unfortunately, my review of the e-mails that have been made public suggests that some government personnel
have been less than completely honest about this program over the last two years. It is critically important that you
thoroughly investigate this matter and that any misconduct result in real consequences." (April 28, 2011 letter from
Congresswoman Zoe Lofgren to the Acting Inspector General and the Assistant Director of the ICE Office of
Professional Responsibility.)

The County Counsel has been in close contact with Congresswoman Lofgren as she seeks federal accountability
regarding the implementation of the Secure Communities program at the local level.

The federal government's most recent response to state and local jurisdictions' attempts to limit their involvement in
Secure Communities is their August 2011 announcement that participation in the program is not voluntary. ICE director
John Morton officially rescinded the 39 MOAs previously used to initiate the program with states. Instead, Morton
announced that participation in the program is considered mandatory for all states and localities. Soon after, the National
Immigrant Justice Center filed a federal lawsuit out of Chicago, challenging the constitutionality of detainer holds that
are applied without sufficient basis. The White House and ICE have also announced changes to the Secure
Communities program, in an attempt to bring the program more in alignment with its stated goals. None of these
changes regarding the mandatory nature of participation in the Secure Communities program affect local jurisdictions'
discretion to set their own policies regarding detainer requests.

Therefore, in order to limit the impact of the Secure Communities program to the federal government's stated goals of
targeting individuals convicted of serious and violent crimes, the Task Force recommends that the County adopt a policy
to only honor detainer requests that are issued for individuals who have a current or prior conviction for a serious or
violent felony. This will help prevent the County from being implicated in casting a net so wide that it exposes high
numbers of non-criminals and low-level offenders to severe immigration consequences. Since the Task Force last met, it
has also been suggested that the Recommended Policy include a clause that provides the Sheriff or the Chief of
Correction the discretion to make a case-by-case exception to the general policy if deemed necessary for reasons of
fairness or public safety. The Committee may also consider adding this provision to the attached policy.

RECOMMENDATION FOR COUNTY OF SANTA CLARA’S CIVIL DETAINER POLICY
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Based on the background information provided above, and the Task Force meetings held to date, the Task Force
recommends that the Committee approve and forward the attached policy for consideration by the full Board.
7

CONSEQUENCES OF NEGATIVE ACTION
The Task Force's recommendation will not be forwarded to the full Board for consideration.
STEPS FOLLOWING APPROVAL
The Public Safety and Justice Committee will forward the Task Force recommendation to the
full Board of Supervisors for formal action. If adopted by the Board, the Clerk of the Board
will include this policy in the Board's Policy Manual.
ATTACHMENTS

• Policy Resolution with Proposed Board Policy on Civil Immigration Detainer Requests
• April 28, 2011 Letter from Congresswoman Zoe Lofgren to the Acting Inspector
General and the Assistant Director of the ICE Office of Professional Responsibility
• September 2010 Letter from ICE Assistant Director David Venturella to County of
Santa Clara
• Board Resolution 2010-316 (adopted June 22, 2010)
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